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Standard Form of Agreement Between Owner and Architect for Integrated Project 
Delivery 


| AGREEMENT made as of the tenth day of December in the year two thousand thirteen 2013 
(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

'I'he School District of Berkeley County, South Carolina229 East Main StreetMoncks 
Corner, South Carolina 2946 IPhone: (843) 899-8600 Fax: (843) 899-8791 

and the Architect: 

(Name, legal status, address and other information) 

McMillan Pazdan Smith Architecturel2-A Vanderhorst StreetCharleston, South Carolina 
29403 Ron G. Smith, Managing Principal Charleston 
Phone: (843) 566-0771 
for the following Project: 

(Name, location and detailed description) 

New Elementary School at Foxbank Plantation 
Berkeley County School District 
Berkeley County, South. Carolina 


ADDITIONS AND DELETIONS: 

The author of this document has 
added Information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to the 
standard form text is available from 
the author and should be reviewed. A 
vertical line in the left margin of this 
document indicates where the author 
has added necessary information 
and where the author has added to or 
deleted from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


for which Project the Contractor is: 

(Name, legal status, address and other information) 


Contract Construction, Inc.P.O. Box 269Ballentine, South Carolina 29002-0269Greg 

Hughes, President 

Phone: (803) 781-7058 

The Owner and Architect agree as follows. 
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ARTICLE 1 ARCHITECT’S SERVICES AND RESPONSIBILITIES 

§ 1.1 The Architect shall provide the professional services set forth in AIA Document A295™-2008 General 
Conditions of the Contract for Integrated Project Delivery, which is incorporated herein by reference, except as 
specifically indicated to be the responsibility of others. Such services shall include usual and customary civil, 
structural, mechanical, and electrical engineering services with compliance to SCDOE OSF Guidelines and BCSD 
Facility Design Guidelines and as delineated in the Architect’s proposal submitted in response to RFQ#396-(13-14) 

§ 1.2 The Architect shall perform its services consistent with the professional skill and care ordinarily provided by 
architects practicing in the same or similar locality under the same or similar circumstances. The Architect shall 
perform its services as expeditiously as is consistent with such professional skill and care and the orderly progress of 
the Project. 

§ 1.3 Except with the Owner’s knowledge and consent, the Architect shall not engage in any activity, or accept any 
employment, interest or contribution that would reasonably appear to compromise the Architect’s professional 
judgment with respect to this Project. 

§ 1.4 The Architect shall maintain the following insurance for the duration of this Agreement. If any of the 
requirements set forth below exceed the types and limits the Architect normally maintains, the Owner shall reimburse 
the Architect for any additional cost: 

(Identify types and limits of insurance coverage, and other insurance requirements applicable to the Agreement, if 
any.) 

.1 General Liability 

One Million ($1,000,000.00) per occurrence/ One Million ($1,000,000.00) aggregate 
.2 Automobile Liability 
Statutory Minimum 
.3 Workers’ Compensation 
Statutory Minimum 
.4 Professional Liability 

Architect: One Million ($1,000,000.00) per claim/ One Million ($1,000,000.00) aggregate 
Consultants: One Million ($1,000,000.00) per claim/ One Million ($1,000,000.00) aggregate 
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§ 1.5 ADDITIONAL SERVICES 

§ 1.5.1 Additional Services may be provided after execution of this Agreement, without invalidating the Agreement. 

Except for services required due to the fault of the Architect, any Additional Services provided in accordance with this 
Section 1.5 shall entitle the Architect to compensation pursuant to Section 4.2 and an appropriate adjustment in the 
Architect’s schedule. 

§ 1.5.2 Upon recognizing the need to perform the following Additional Services, the Architect shall notify the Owner 
with reasonable promptness and explain the facts and circumstances giving rise to the need. The Architect shall not 
proceed to provide the following services until the Architect receives the Owner’s written authorization: 

.1 Services necessitated by a change in the Initial Information set forth in A295-2008, previous 

instructions or approvals given by the Owner, or a material change in the Project including, but not 
limited to, size, quality, complexity, the Owner’s schedule or budget for Cost of the Work, or 
procurement method; 

.2 Services necessitated by the Owner’s request for extensive environmentally responsible design 
alternatives, such as unique system designs, in-depth material research, energy modeling, or 
sustainability certification programs; 

.3 Changing or editing previously prepared Instruments of Service necessitated by the enactment or 
revision of codes, laws or regulations or official interpretations; except OSF/ Fire Marshal 
interpretations. 

.4 Services necessitated by decisions of the Owner not rendered in a timely manner or any other failure of 
performance on the part of the Owner or the Owner’s consultants or contractors; 

.5 Preparing digital data, in a format other than previously agreed to, for transmission to the Owner’s 
consultants and contractors, or to other Owner authorized recipients; 

.6 Preparation of design and documentation for changes the Owner requests after acceptance of the 
Guaranteed Maximum Price when construction costs exceed $25,000.00. 

.7 [Number not Used] 

.8 Preparation for, and attendance at a dispute resolution proceeding or legal proceeding where a civil 
action has been filed in the judicial system, except where the Architect is party thereto; 

.9 [Number not Used] 

.10 Consultation concerning replacement of Work resulting from fire or other cause during construction. 11 
See attached Exhibit "A" for Schedule of Additional Services.. 

§ 1.5.3 To avoid a delay on the Project after the establishment of the Guaranteed Maximum Price, the Architect shall 
provide the following Additional Services, notify the Owner with reasonable promptness, and explain the facts and 
circumstances giving rise to the need. If the Owner subsequently determines that all or parts of those services are not 
required, the Owner shall give prompt written notice to the Architect, and the Owner shall have no further obligation to 
compensate the Architect for those services: 

.1 Reviewing a Contractor’s submittal out of sequence from the submittal schedule agreed to by the 
Architect; 

.2 Responding to the Contractor’s requests for information that are not prepared in accordance with the 
GMP Documents or where such information is available to the Contractor from a careful study and 
comparison of the GMP Documents, field conditions, other Owner-provided information, 

Contractor-prepared coordination drawings, or prior Project correspondence or documentation; 

.3 [Number not Used] 

.4 [Number not Used] 

.5 To the extent the Architect’s services required by Section 1.1 are affected, providing Construction 
Phase services 60 days after the date of Substantial Completion of the Work. 

§ 1.5.4 The Architect shall provide Construction Phase services exceeding the limits set forth below as Additional 
Services. When the limits below are reached, the Architect shall notify the Owner: 

.1 Two ( 2 ) reviews of each Shop Drawing, Product Data item, sample and similar submittal of the 
Contractor 

.2 An average of bi-weekly visits to the site by the Architect over the duration of the Project during 
construction 

.3 Two (2 ) inspections for any portion of the Work to determine whether such portion of the Work is 
substantially complete in accordance with the requirements of the GMP Documents 
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,4 Two (2) inspections for any portion of the Work to determine final completion 


§ 1.5.5 If the services covered by this Agreement have not been completed within forty-eight (48 ) months of the date 
of this Agreement, through no fault of the Architect, extension of the Architect’s services beyond that time shall be 
compensated equitably in light of demonstrated additional performance costs incurred by the Architect. 

ARTICLE 2 OWNER’S RESPONSIBILITIES 

The Owner’s responsibilities are as set forth in the accompanying A295-2008. 

ARTICLE 3 COPYRIGHTS AND LICENSES 

§ 3.1 The Architect and the Owner warrant that in transmitting Instruments of Service, or any other information, the 
transmitting party is the copyright owner of such information or has permission from the copyright owner to transmit 
such information for its use on the Project. If the Owner and Architect intend to transmit Instruments of Service or any 
other information or documentation in digital form, they shall endeavor to establish necessary protocols governing 
such transmissions. 

§ 3.2 The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective 
Instruments of Service, including the Drawings and Specifications, and shall retain all common law, statutory and 
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to meet official 
regulatory requirements or for similar purposes in connection with the Project is not to be construed as publication in 
derogation of the reserved rights of the Architect and the Architect’s consultants. 

§ 3.3 Upon execution of this Agreement, the Architect grants to the Owner a nonexclusive license to use the 
Architect’s Instruments of Service for the Owner’s statutory duties and purposes. The Architect shall obtain similar 
nonexclusive licenses from the Architect’s consultants consistent with this Agreement. The license granted under this 
section permits the Owner to authorize the Contractor, Subcontractors, Sub-subcontractors, and material or 
equipment suppliers, as well as the Owner’s consultants and separate contractors, to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services for the Project. The license also 
includes the Owner’s right to provide the Instruments of Service to other Architects retained by the Owner for 
reference and consistency purposes in preparing future Instruments of Service for the Owner’s needs at the Project or 
other Owner projects; the use of design concepts form the Instruments of Service for future projects is not in 
derogation of the license provided the resulting design is sealed and issued solely under the professional license(s) of a 
design professional then under contract to the Owner. 

§ 3.3.1 In the event the Owner uses the Instruments of Service without retaining the author of the Instruments of 
Service, the Owner releases the Architect and Architect’s consultant(s) from all claims and causes of action arising 
from such uses. The terms of this Section 3.3.1 shall not apply to the use of the Instruments of Service for the Project 
if the Owner rightfully terminates this agreement for cause under Article 6. 

§ 3.4 Except for the licenses granted in this Article 3, no other license or right shall be deemed granted or implied 
under this Agreement. The Owner shall not assign, delegate, sublicense, pledge or otherwise transfer any license 
granted herein to another party without the prior written agreement of the Architect. Any unauthorized use of the 
Instruments of Service shall be at the Owner’s sole risk and without liability to the Architect and the Architect’s 
consultants. 

ARTICLE 4 COMPENSATION 

§ 4.1 The Owner shall compensate the Architect for services described in Section 1.1 as set forth below. 

(Insert amount of, or basis for, compensation or indicate the exhibit in which compensation is provided for.) 

| Five (5%) percent of the GMP 

§ 4.2 For Additional Services that may arise during the course of the Project, including those under Section 1.5, the 
Owner shall compensate the Architect as follows: 

(Insert amount of, or basis for, compensation.) 

The Architect shall submit a scope and costs for any additional services prior to starting such services, Once the 
proposal is received, the Owner will respond within seven (7) days. 
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§ 4.3 Compensation for Additional Services of the Architect’s consultants when not included in Section 4.2, shall be 
the amount invoiced to the Architect plus five percent ( 5 %). 

As part of this contract, the Architect shall include proposals from consultants for completing boundary and 
topographical survey, geotechnical report, environmental phase I report, SCDOT site traffic report, and other similar 
studies as required to fully describe the site. Upon written authorization, the Architect shall procure these services on 
behalf of the Owner as a Reimbursable Expense. 

§ 4.4 Where compensation for Services described in Section 1.1 is based on a stipulated sum or percentage of the 
Guaranteed Maximum Price, the compensation for each phase of services shall be as follows: 


Conceptualization Phase: 

Ten 

percent ( 

10 

%) 

Criteria Design Phase: 

Twenty 

percent ( 

20 

%) 

Detailed Design Phase: 

Twenty 

percent ( 

20 

%) 

Implementation Documents 

Phase: 

Twenty-five 

percent ( 

25 

%) 

Construction Phase: 

Twenty 

percent ( 

20 

%) 

Closeout Phase: 

Five 

percent ( 

5 

%) 

Total Basic Compensation 

one hundred 

percent ( 

100 

%) 


§ 4.5 When compensation is based on a percentage of the Guaranteed Maximum Price, compensation for services 
performed prior to establishment of the Guaranteed Maximum Price will be based upon the most recent Contractor’s 
Estimate, as that term is defined in Section 4.2.3 of A295-2008. When compensation for Services described in Section 
1.1 is based on a percentage of the Guaranteed Maximum Price and any portions of the Project are deleted or otherwise 
not constructed, compensation for those portions of the Project shall be payable to the extent services are performed on 
those portions, in accordance with the schedule set forth in Section 4.4 based on (1) the Guaranteed Maximum Price, 
or (2) until such time as the Guaranteed Maximum Price is established, the Owner’s most recent Budget for the Work 
for such portions of the Project. The Architect shall be entitled to compensation in accordance with this Agreement for 
all services performed whether or not the construction of the Work commenced. 

§ 4.6 The hourly billing rates for services of the Architect and the Architect’s consultants, if any, are set forth below. 
The rates shall be adjusted in accordance with the Architect’s and Architect’s consultants’ normal review practices. 
(If applicable, attach an exhibit of hourly billing rates or insert them below.) 

| See attached exhibit of hourly billing rates. 


§ 4.7 COMPENSATION FOR REIMBURSABLE EXPENSES 

§ 4.7.1 Reimbursable Expenses are in addition to compensation for the Architect’s professional services and include 
expenses incurred by the Architect and the Architect’s consultants directly related to the Project, as follows: 

.1 [Number not Used] 

.2 [Number not Used] 

.3 [Number not Used] 

.4 Printing, reproductions, plots, standard form documents; the Architect should strive to competitively 
bid out reproduction costs and to use electronic distribution as much as possible to control costs. 

.5 Postage, handling and delivery; the Architect should strive to use the least expensive service; 

.6 Expense of overtime work requiring higher than regular rates, if authorized in advance by the Owner; 

.7 Renderings, models, mock-ups, professional photography, and presentation materials requested by the 
Owner (except materials created for community and district input meetings and Board of Education 
reports and presentations). 

.8 [Number not Used] 

.9 [Number not Used] 

.10 [Number not Used] 
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.11 Other similar Project-related expenditures. 

.12 Geotechnical Surveying and Wetlands Consultation and Permitting. 

§ 4.7.2 For Reimbursable Expenses the compensation shall be the expenses incurred by the Architect and the 
Architect’s consultants plus an administrative fee of five percent (5 %) of the expenses incurred. 

§ 4.8 COMPENSATION FOR USE OF ARCHITECT’S INSTRUMENTS OF SERVICE 

If the Owner terminates the Architect for its convenience under Section 6.5, or the Architect terminates this 
Agreement under Section 6.3, the Owner shall pay a licensing fee as compensation for the Owner’s continued use of 
the Architect’s Instruments of Service solely for purposes of the Project as follows: 

| One dollar ($1.00). 

§ 4.9 PAYMENTS TO THE ARCHITECT 
| § 4.9.1 [Number not Used], 

§ 4.9.2 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed. 
Payments are due and payable upon presentation of the Architect’s invoice. Amounts unpaid thirty ( 30 ) days after 
the invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal rate prevailing from 
time to time at the principal place of business of the Architect. 

(Insert rate of monthly or annual interest agreed upon.) 

| 5.00 % per annum 

§ 4.9.3 The Owner shall not withhold amounts from the Architect’s compensation to impose a penalty or liquidated 
damages on the Architect. 

§ 4.9.4 Records of Reimbursable Expenses and services performed on the basis of hourly rates shall be provided with 
each invoice. 

ARTICLE 5 DISPUTE RESOLUTION 

§ 5.1 The Owner and Architect shall resolve any claim or cause of action arising out of or relating to this Agreement 
pursuant to the provisions set forth in the Project’s customized form of the A295—2008. 

| § 5.2 [Number not Used] 

§ 5.3 To the extent damages are covered by property insurance, and the relevant policy permits, the Owner and 
Architect waive all rights against each other and against the contractors, consultants, agents and employees of the 
other for damages, except such rights as they may have to the proceeds of such insurance as set forth in A295-2008. 
The Owner or the Architect, as appropriate, shall require of the contractors, consultants, agents and employees of any 
of them similar waivers in favor of the other parties enumerated herein. 

§ 5.3.1 The Architect and Owner waive consequential damages for claims, disputes or other matters in question arising 
out of or relating to this Agreement. This mutual waiver is applicable, without limitation, to all consequential damages 
due to either party’s termination of this Agreement, except as specifically provided in Section 6.7. 

ARTICLE 6 TERMINATION OR SUSPENSION 

§ 6.1 If the Owner fails to make payments to the Architect in accordance with this Agreement, such failure shall be 
considered substantial nonperformance and cause for termination or, at the Architect’s option, cause for suspension of 
performance of services under this Agreement. If the Architect elects to suspend services, the Architect shall give 
seven days’ written notice to the Owner before suspending services. In the event of a suspension of services, the 
Architect shall have no liability to the Owner for delay or damage caused the Owner because of such suspension of 
services. Before resuming services, the Architect shall be paid all sums due prior to suspension and any expenses 
incurred in the interruption and resumption of the Architect’s services. The Architect’s fees for the remaining services 
and the time schedules shall be equitably adjusted. 
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§ 6,2 If the Owner suspends the Project, the Architect shall be compensated for services performed prior to notice of 
such suspension. When the Project is resumed, the Architect shall be compensated for expenses incurred in the 
interruption and resumption of the Architect’s services. The Architect’s fees for the remaining services and the time 
schedules shall be equitably adjusted. 

§ 6.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Architect, the Architect may terminate this Agreement by giving not less than seven days’ written notice. 

§ 6.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other party 
fail substantially to perform in accordance with the terms of this Agreement through no fault of the party initiating the 
termination. 

§ 6.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Architect for the 
Owner’s convenience and without cause. 

§ 6.6 In the event of termination not the fault of the Architect, the Architect shall be compensated for services 
performed prior to termination, together with Reimbursable Expenses then due and all Termination Expenses as 
defined in Section 6.7. 

§ 6.7 Termination Expenses are in addition to compensation for the Architect’s services and include expenses directly 
attributable to termination for which the Architect is not otherwise compensated. 

| § 6.8 [Number not Used] 

ARTICLE 7 MISCELLANEOUS PROVISIONS 

| § 7.1 This Agreement shall be governed by the law of the place where the Project is located. 

§ 7.2 Terms in this Agreement shall have the same meaning as those in AIA Document A295-2008. 

§ 7.3 The Owner and Architect, respectively, bind themselves, their agents, successors, assigns and legal 
representatives to this Agreement. Neither the Owner nor the Architect shall assign this Agreement without the written 
consent of the other, except that the Owner may assign this Agreement to a lender providing financing for the Project 
if the lender agrees to assume the Owner’s rights and obligations under this Agreement. 

§ 7.4 If the Owner requests the Architect to execute certificates, the proposed language of such certificates shall be 
submitted to the Architect for review at least 14 days prior to the requested dates of execution. The Architect shall not 
be required to execute certificates or consents that would require knowledge, services or responsibilities beyond the 
scope of this Agreement. 

§ 7.5 Nothing contained in this Agreement shall create a contractual relationship with or a cause of action in favor of a 
third party against either the Owner or Architect. 

§ 7.6 Unless otherwise required in this Agreement, the Architect shall have no responsibility for the discovery, 
presence, handling, removal or disposal of, or exposure of persons to, hazardous materials or toxic substances in any 
form at the Project site. 

§ 7.7 The Architect shall have the right to include photographic or artistic representations of the design of the Project 
among the Architect’s promotional and professional materials. The Architect shall be given reasonable access to the 
completed Project to make such representations. However, the Architect’s materials shall not include the Owner’s 
confidential or proprietary information. The Owner shall provide professional credit for the Architect in the Owner’s 
promotional materials for the Project. 

§ 7.8 If the Architect or Owner receives information specifically designated by the other party as ''confidential" or 
"business proprietary," the receiving party shall keep such information strictly confidential and shall not disclose it to 
any other person other than as may be required by law, except to (1) its employees, (2) those who need to know the 
content of such information in order to perform services or construction solely and exclusively for the Project, or (3) 
its consultants and contractors whose contracts include similar restrictions on the use of confidential information. 
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ARTICLE 8 SPECIAL TERMS AND CONDITIONS 

Special terms and conditions that modify this Agreement are as follows: 

1. The Architect will provide an electronic version of as-builts of the Project at the completion of construction; each 
drawing will be a separate PDF file and be named the same as the drawings sheet numbering scheme. 

2. The Architect will provide after substantial completion, an 11 th month warranty inspection with written report. 

3. The Architect will provide assistance to the Owner’s procurement process for evaluation of the contractors. 

4. The Architect will conduct a series of District input meetings during the programming and conceptualization phases 
for the School Administrators/ Staff, the District Office Cabinet staff, the Facilities/ Maintenance Department, the 
Food Services Department, and IT Department. 

5. The Architect will conduct a series of community involvement public meetings during the programming and 
conceptualization phases (at least two (2) public meetings during programming and one (1) public meeting during 
conceptualization). 

6. The Architect will make presentations to the School Board about programming efforts/ design features/ public input 
ideas/ budget/ schedule during the "Detailed Design Phase" and prior to the completion of the construction documents. 

7. The Architect will prepare and submit a two (2) page executive summary report on a monthly basis containing 
budget/ cost information, schedule, work progress summary, potential changes, and photographs at the 10 th of each 
month. 

8. The Architect will provide a written field report within five (5) days of each site visit during the construction phase. 
| 9. The Architect will provide meeting notes within seven (7) days after the meeting during the design phase, 

ARTICLE 9 SCOPE OF THE AGREEMENT 

§ 9.1 This Agreement represents the entire and integrated agreement between the Owner and the Architect and 
supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement may be 
amended only by written instrument signed by both Owner and Architect. 

§ 9.2 This Agreement is comprised of the following documents listed below: 

.1 AIA Document B195-2008, Standard Form Agreement Between Owner and Architect for an 
Integrated Project 

.2 ALA Document A295-2008, General Conditions of the Contract for Integrated Project Delivery 
.3 AIA Document E201™-2007, Digital Data Protocol Exhibit, if completed, or the following: 


.4 Other documents: 

(List other documents, including the Architect's scope of services document, hereby incorporated into 
the Agreement.) 

Customizations of the foregoing documents for the Project as of the date of execution of this 
Agreement or as subsequently agreed. 

This Agreement entered into as of the day and year first written above. 


OWNER (Signature) ARCHITECT (Signature) 

| Dr. Rodney Thompson Superintendent _ Ron Smith AIA Principal-in-Charge 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

AIA Document B195™ - 2008 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from the 
original AIA text. Added text is shown underlined. Deleted text Is Indicated with a horizontal line through the original AIA text. 

Note; This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any part 
of the associated AIA document. This Additions and Deletions Report and its associated document were generated simultaneously by 
AIA software at 11:14:29 on 12/11/2013. 


PAGE 1 

AGREEM ENT made as of the tenth day of December in the year two thousand thirteen 2013 


The Scho ol D istrict of B erkel ey C ounty. South C ar olina 229 East Main StreetMoncks Corn er, Sou t h Carolina 
2946IPhone: (8431 899-8600Fax: (843) 899-8791 


McMillan Pazdan Smith Architecture 12-A Vanderhorst StreetCharleston. South Carolina 29403 Ron G, Smith- 
Managing Principal Charleston 
Phone: (8431 566-0771 


New Elementar y School at Foxbank Plantation 
Berkeley Countv School District 
Berkeley County. South Carolina 


Contract Construction. Inc.P.O. Box 269Ballentine. So ut h Carolina 29002-0269Greg Hughes. President 
Phone: (803) 781-7058 

PAGE 2 

§1.1 The Architect shall provide the professional services set forth in AIA Document A295™-2008 General 
Conditions of the Contract for Integrated Project Delivery, which is incorporated herein by reference, except as 
specifically indicated to be the responsibility of others. Such services shall include usual and customary structural, 
m e chanical, and olootrioal e ngine e ring se rvic e s. civil. structural, mechanical, and electrical engineering services with 
compliance to SCDOE OSF Guidelines and BCSD Facility Design Guidelines and as delineated in the Architect’s 
pro posal submitted in response to RFO#396-(13-14) 


One Million (SI.000,000.001 per occurrence/ One Million ($1.000.000.00) aggregate 


Statutory Minimum 
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Statutory Minimum 


Architect: One Million ('$1.000.000.00') per claim/ One Million ($1.000.000.00) aggregate 
Consultants: One Million C$1,000.000,00') per claim/ One Million (’$1.000,000.00') aggregate 
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.3 Changing or editing previously prepared Instruments of Service necessitated by the enactment or 
revision of codes, laws or regulations or official interpretations; except OSF/ Fire Marshal 
interpretations. 


.6 Preparation of design and documentation for changes the Owner requests after acceptance of the 
Guaranteed Maximum Price: Price when construction costs exceed $25.000.00. 

.7 Pr e paration for, and att e ndanc e at, a publio pr e s e ntation, m ee ting or h e aring; [Numb er not Used] 

.8 Preparation for, and attendance at a dispute resolution proceeding or legal pFoeeeding.- proceeding 

where a civil action has been filed in the judicial system, except where the Architect is party thereto; 

.9 Ev a l ua t io n o f th e qualification s of bidd e r s or - p e r s onsprov i ding proposa ls- : f Number not Used] 

.10 Consultation concerning replacement of Work resulting from fire or other cause during con s tru cti on; or 

t 44— A ss i stanee- to th e In itial D e ci si on Maker, if other than the Architect. construction.11 See attached 
Exhibit "A" for Schedule of Additional Services.. 


.3 Pr e paring Chang e- O r d e rs and Con s truct i on Chang e Dir e ctiv es that r e quir e e v alu ation of Contractor’s 

proposals and su p port i n g- data, or th e pr e paration or r e vision of Instrum e nts of S e rvice: fNumber not 
Used! 

.4 Evaluat i ng s ubstitutions propos e d by th e Own e r or Contractor and making sub se qu e nt r e vi s ion s to 
Instrum e nt s of S e rvic e r e sulting th e r e from: or lNumber not Usedl 


.1 Two ( 2J reviews of each Shop Drawing, Product Data item, sample and similar submittal of the 
Contractor 

.2 (—4 -An average of bi-weeklv visits to the site by the Architect over the duration of the Project during 

construction 

.3 Two ( 2J inspections for any portion of the Work to determine whether such portion of the Work is 
substantially complete in accordance with the requirements of the GMP Documents 
.4 Two ( 2_) inspections for any portion of the Work to determine final completion 

§ 1.5.5 If the services covered by this Agreement have not been completed within forty-eight f 481 months of the date 
of this Agreement, through no fault of the Architect, extension of the Architect’s services beyond that time shall be 
compensated a s Additional Serv i c e s. equitably in light of demonstrated addition al performance costs incurred bv the 
Architect. 
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§ 3.3 Upon execution of this Agreement, the Architect grants to the Owner a nonexclusive license to use the 
Architect’s Instruments of Service s ol e ly and e xclusiv e ly for the Project, provided that th e Own e r substantially 
performs its obligations, including prompt paym e nt of all sums wh e n du e : und e r this Agr ee m e nt, for the Owner’s 
statutory duties and purposes. The Architect shall obtain similar nonexclusive licenses from the Architect’s 
consultants consistent with this Agreement. The license granted under this section permits the Owner to authorize the 


Additions and Deletions Report for AlA Document B196™ - 2008. Copyright© 2008 by The American Institute of Architects. All rights reserved. WARNING: 
This AlA* Document is protected by U.S. Copyright Law and International Treaties, Unauthorized reproduction or distribution of this AIA' J Document, 
or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This 
document was produced by AlA software at 11:14:29 on 12/11/2013 under Order No.5662467476_1 which expires on 11/10/2014, and is not for resale. 

User Notes: <963260501) 


PAPR-002152 


Contractor, Subcontractors, Sub-subcontractors, and material tit equipment suppliers, as well as the Owner’s 
consultants and separate contractors, to reproduce applicable portions of the Instruments of Service solely and 
exclusively for use in performing services for the Project. If th e Archit e ct rightfully t e rminat e s this Agreem e nt for 
paus e as p ro v i d e d in S e ction 6.4. the license granted in this Section 3.3 sha H t e rminat e . The license also includes the 
Owner’s right to provide the Instruments of Service to other Architects retained by the Owner for reference and 
consistency purposes in preparing future Instruments of Service for the Owner’s needs at the Project or other Owner 
projects; the use of design concepts form the Instruments of Service for fiiture projects is not in derogation of the 
license provided the resulting design is sealed and issued solely under the professional licensees! of a design 
professional then under contract to the Owner. 

§ 3.3.1 In the event the Owner uses the Instruments of Service without retaining the author of the Instruments of 
Service, the Owner releases the Architect and Architect’s consultants) from all claims and causes of action arising 
from such uses. The Own e r, to th e e xt e nt permitt e d by law, furth e r agr ees to ind e mnify and hold harmless the 
Architect and its consultant s- from all c os ts and exp e ns e s, including th e cost of def e nse, r e lat e d to olaims and caus e s of 
action ass e rted by any third person or e ntity to the ext e nt such costs and e xp e ns es- arise from the Owner’3 terms of this 
Section 3.3,1 shall not apply to the use of the Instruments of Service und e r thi s S e ct i on 3.3.1. Th e t e rm s of th is S e ct i o n 
3.3.1 shall not apply for the Proj ect if the Owner rightfully terminates this agreement for cause under Article 6. 


Five (5%) percent of the GMP 


The Architect shall submit a scope and costs for any additional services prior to starting such services. Once the 
proposal is received, the Owner will respond within seven (71 days, 

§ 4.3. Compensation for Additional Services of the Architect’s consultants when not included in Section 4.2, shall be 
the amount invoiced to the Architect plus p e rc e nt ( — %Vor-as -e th e rwi se s tat e d below: five percent (5 %). 

As part of this contract, the Architect shall include proposals from consultants for completing boundary and 
topographical survey, geotechnical report, environmental phase I report. SCDOT site traffic report, and other similar 
studies as required to fully describe the site. Upon written authorization, the Architect shall procure these services on 
behalf of the Owner as a Reimbursable Expense. 
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Conceptualization Phase: 

Ten 

percent ( 

Ifi 

%) 

Criteria Design Phase: 

Twenty 

percent ( 

20 

%) 

Detailed Design Phase: 

Twentv 

percent ( 

2Q 

%) 

Implementation Documents 

Phase: 

Twentv-five 

percent ( 

25 

%> 

Construction Phase: 

Twenty 

percent ( 

20 

%) 

Closeout Phase: 

Five 

percent ( 

5 

%) 


See attached exhibit of hourly billing rates. 

Emp l oy ee or C ate gory Rate 


.1 Tran s portation and authorized out of town trav e l and subsist e nc e : [Number not Usedl 
,2 . Long distanc e-se rv i ces, d e dicat e d data and communication s e rvie e^-tele conf e r e nc e s, Proj e ct W e b 
sit e s: and extran e t si lNumber not Used! 

,3 F ees paid for s e curing approva j- of authoriti e s having juris di ction ov e r the Proj e ct s [Number not Use dl 
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.4 Printing, reproductions, plots, standard form documents; the Architect should strive to competitively 
bid out reproduction costs and to use electronic distribution as much as possible to control c osts. 

.5 Postage, handling and delivery; the Architect should s t rive to use the least expensive service; 


.7 


.8 


.9 

,10 

.11 

.12 


Renderings, models, mock-ups, professional photography, and presentation materials requested by the 
G w neri Owner (except materials created for community and district input meetings and Board of 
Education reports and presentations'). 

Archit e ct’s Consultant’ s e xp e ns e of prof e ss i onal liabil i ty - insuranc e d e dicated exclusively to this 
Project, or the expen se of additional insurance c o v e rag e or limits if th e Owner r e qu e sts such insuranc e 

• not Uscdl 


Sit e offic e expens e s: and fNumber not Usedl 
Other similar Project-related expenditures. 

Geotechnical Surveying and Wetlands Co n sultat ion and Pe rmitti ng. 


§ 4.7.2 For Reimbursable Expenses the compensation shall be the expenses incurred by the Architect and the 
Architect’s consultants plus an administrative fee of five percent ( 5_%) of the expenses incurred. 
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One dollar ('$1.001. 


§ 4.9.1 An initial paym e nt of —($— ) s hal l b e m a de- upon e xec u ti on of t his Agr ee m e nt - end i s th e m ini mum paym en t 
und e r this Agr ee m e nt. - It s hall b e cr e dit e d to th e Own e r’s account in th e final i nvoic e . [Number not Usedl. 

§ 4.9.2 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed. 
Payments are due and payable upon presentation of the Architect’s invoice. Amounts unpaid thirty ( 30 1 days after 
the invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal rate prevailing from 
time to time at the principal place of business of the Architect. 


5.00 % per annum 

§ 4.9,3 The Owner shall not withhold amounts from the Architect’s compensation to impose a penalty or liquidated 
damages on the Archit e ct, or to off se t -s ums r e qu e st e d by or paid to contractor s for th e cost of chang e s in th e Work 
unless the Archit e ct agr e es or has b e en found l iabl e for th e amounts i n a binding di s put e r e solution proc e eding. 
Architect. 


§ 4.9.4 Records of Reimbursable Expenses and services performed on the basis of hourly rates shall be availabl e to - th e 

I with each invoice. 


§ 5.1 The Owner and Architect shall resolve any claim or cause of action arising out of or relating to this Agreement 
pursuant to the m e diation and arbitration provisions set forth in SeetHom-fTrS-and 13:4 of the Project’s customized 
form of the A295-2008. 


§ 5.2 Th e Own e r and Architect shall comm e nce all claims and caus e s of - aotion, wh e th e r in contract, tort, or oth e rwis e , 

against the other arising out of or r e lat e d to th r s - Agr ee m e nt within th e p e riod sp e cifi e d by applic a ble law, but in any 

case not mor e than 10 y e ars aft e r th e dat e of Substantial Compl e tion of -t he Work. Th e Own e r and Archit e ct waive all 

• not Usedl 
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§ 5.3 To the extent damages are covered by property insurance, and the relevant policy permits, the Owner and 
Architect waive all rights against each other and against the contractors, consultants, agents and employees of the 
other for damages, except such rights as they may have to the proceeds of such insurance as set forth in A295-2008. 
The Owner or the Architect, as appropriate, shall require of the contractors, consultants, agents and employees of any 
of them similar waivers in favor of the other parties enumerated herein. 
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§ 6.7 Termination Expenses are in addition to compensation for the Architect’s services and include expenses directly 
attributable to termination for which the Architect is not otherwise comp e nsated, plus an amount for the Archit e ct’s 
ant i cipat e d profit on th e valu e of th e s e rvic e s not p e rform e d by th e Arehit e ot. compensated . 

§ 6.8 Th e Owner’s right3 to us e th e Archit e ct’s Instruments of S e rvic e in th e e vent of a termination of this Agre e ment 
a r e s e t - for - th - m - Article 3 and S e ction 4. 8 of this Agr e ement a3 well os the A295 200 8 . [Number not Usedl 


§ 7.1 This Agreement shall be governed by the law of the place where the Project is locat e d ? subject to th e F e d e ral 
Arbitration Act as applicabl e . located. 


§ 7.4 If the Owner requests the Architect to execute certificates, the proposed language of such certificates shall be 
submitted to the Architect for review at least 14 days prior to the requested dates of execution. If th e Own er r e qu es t s 
th e -Areh i t e ot to ex e cut e con se nts r e asonably r e qui red te fa ci l itat e assignm en t - te a le n der ; th e Arc h itect shall execu te 

all such co ns ents that ar e c on s ist e nt with this Agreem e nt - , - provid e d th e propos e d cons e nt i s submitt e d to th e- Areh i t e ct 

fo r r e vi e w at l eas t 44 day s pr i or to ex e cution. T he Architect shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of this Agreement. 


§ 7.7 The Architect shall have the right to include photographic or artistic representations of the design of the Project 
among the Architect’s promotional and professional materials. The Architect shall be given reasonable access to the 
completed Project to make such representations. However, the Architect’s materials shall not include the Owner’s 
confidential or proprietary i nformation if th e Own e r ha s pr e v i ou sly- advis e d th e Arch i t e ct in writing of th e specific 
informat i on consid e r e d bv th e Own e r to - b e confid e nt i a l or propri e tary, information. The Owner shall provide 
professional credit for the Architect in the Owner’s promotional materials for the Project. 

§ 7.8 If the Architect or Owner receives information specifically designated by the other party as "confidential" or 
"business proprietary," the receiving party shall keep such information strictly confidential and shall not disclose it to 
any other person other than as may be required bv law, except to (1) its employees, (2) those who need to know the 
content of such information in order to perform services or construction solely and exclusively for the Project, or (3) 
its consultants and contractors whose contracts include similar restrictions on the use of confidential information. 
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1. The Architect will provide an electronic version of as-builts of the Project at the completion of construction: each 
drawing will be a separate PDF file and be named the same as the drawings sheet numbering scheme. 

2. The Architect will provide alter substantial completion, an 11 11 ' month warranty inspection with written repo rt. 

3. The Architect will provide assistance to the Owner’s procurement process for evaluation of the contractors. 

4. The Architect will conduct a series of District input meetings during the programming and conceptualization phases 
for the School Administrators/ Staff, the District Office Cabinet staff, the Facilities/ Maintenance Department, the 
Pood Services Department, and IT Department. 

5. The Architect will conduct a series of community involvement public meetings during the programming and 
conceptualization phases fat least two (2) public meetings during programming and one (11 public meeting during 
conceptualization!. 
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6, The Architect will make presentations to the School Board about programming efforts/ design features/ public input 
ideas/ budget/ schedule during the "Detailed Design Phase" and prior to the completion of the construction documents. 

7. The Architect will prepare and submit a two (2) page executive summary report on a monthly basis containing 
budget/ cost information, schedule, work progress summary, potential changes, and photographs at the 10 th of each 
month, 

8, The Architect will provide a written field report within five (5) days of each site visit during the construction pha se. 

9. The Architect will provide meeting notes within seven (7) days after the meeting during the design phase, 


Customizations of the foregoing documents for the Project as of the date of execution of this 
Agreement or as subsequently agreed. 


Dr, Rodney Thompson Superintendent 


Ron Smith AIA Prineipal-in-Charee 
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Certification of Document’s Authenticity 

A!A® Document D401 m - 2003 


I,_, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:14:29 on 12/11/2013 under Order No. 5662467476_1 from AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
B195™ - 2008, Standard Form of Agreement Between Owner and Architect for Integrated Project Delivery, as 
published by the AIA in its software, other than those additions and deletions shown in the associated Additions and 
Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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I 



Document A295" 


2008 


General Conditions of the Contract for Integrated Project Delivery 


for the following PROJECT: 

(Name and location or address) 

New Elementary School at Foxbank Plantation 
Berkeley County, South Carolina 

THE OWNER: 

(Name, legal status and address) 

THE SCHOOL DISTRICT OF BERKELEY COUNTY, SC 

229 East Main Street 

Moncks Corner, South Carolina 29461 

Phone: (843) 899-8600 

Fax: (843) 899-8791 

THE ARCHITECT: 

(Name, legal status and address) 

McMillan Pazdan Smith Architecture 

12A Vanderhorst Street 

Charleston, South Carolina 29403 

Ron G. Smith, Managing Principal Charleston 

Phone: (843) 566-0771 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to the 
standard form text is available from 
the author and should be reviewed. A 
vertical line in the left margin of this 
document indicates where the author 
has added necessary information 
and where the author has added to or 
deleted from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


THE CONTRACTOR: 

(Name, legal status and address) 

Contract Construction, Inc. 

P.O. Box 269 

Ballentine, South Carolina 29002-0269 
Greg Hughes, President 
Phone: (803) 781-7058 
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Acceptance of Nonconforming Work 

9.23.6.6,9.23.8.3, 9.25.3 
Acceptance of Work 

9.23.6.6, 9.23.8.3, 9.25.3, 10.1.4,10.2.1, 10.2.3, 
Access to Work 

9.16.9.20.2.1.9.25.1 
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9.24 

Acts and Omissions 

9.2, 9.3.4, 9.12.8, 9.18, 9.22.3.1, 9.23.5.1,9.24.2.5, 

9.24.2.8, 9.26.4.1, 12.3.2, 12.6, 13.2 
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9.23.4.2, 9.25.2.1, 10.1.5, 12.4 
Additional Insured 

11.1.4 

Additional Time, Claims for 

9.2.4, 9.7.4, 9.7.5, 9.10.2,9.22.3.2, 13.1.5 
Administration of the Contract, Architect’s 

9.1.2, 9.23.4, 9.23.5,9.26 
Aesthetic Effect 

9.26.4.4 
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9.25.2.2 

Allowances 

9.8, 9.21.3.8 
All-risk Insurance 

11.3.1, 11.3.1.1 
Applications for Payment 

9.21.3.9, 9.23.2, 9.23.3, 9.23.4, 9.23.5.1, 9.23.6.3, 

9.23.7, 10.2, 11.1.3 
Approvals 

2.1.1, 2.2.4,4.2.6, 9.1.2,9.10.2,9.12.8, 9.12.9, 

9.23.3.2, 9.25.2.7, 9.26.5.1, 9.26.5.2, 12.4.1 

Arbitration 

9.22.3.1, 11.3.10, 13.3.2, 13.4 
ARCHITECT 

3 

Architect, Definition of 

3.1.1 

Architect, Extent of Authority 

3.1, 9.12.7, 9.19.2, 9.20.3, 9.21.1.2,9.21.3.7, 9.21.4, 

9.23.2, 9.23.3.1, 9.23.4, 9.23.5, 9.23.6.3,9.25.1, 

9.25.2.1.9.25.2.7, 9.26, 10.1,10.2.1, 10.2.3, 12.4.1, 

12.4.2, 13.1.3,13.2.1 

Architect, Limitations of Authority and Responsibility 

2.1.1, 3.1.2, 3.2.3, 4.2.6, 9.12.4, 9.12.8, 9.19.2.1, 

9.21.4, 9.23.4.2, 9.23.5.3, 9.23.6.4, 9.26.1, 9.26.2, 

9.26.4.1.9.26.4.2, 9.26.4.4,9.26.5.2, 13.1.3, 13.2 
Architect’s Additional Services and Expenses 

3.2.3, 9.25.2.2.1, 9.25.2.7, 11.3.1.1, 12.4.2,12.4.3 


Architect’s Administration of the Contract 

9.1.2, 9.7.4, 9.23.4, 9.23.5, 9.26, 13.2 
Architect’s Approvals 

9.1.2, 9.5, 9.10.2, 9.25.2.7, 9.26.5.2 
Architect’s Authority to Reject Work 
9.5, 9.25.1.2, 9.25.2.1,9.26.4.2 
Architect’s Copyright 

1.3.6, 1.5 

Architect’s Decisions 

9.7.4, 9.20.3, 9.21.3.7, 9.21.3.9, 9.22.1.2, 9.22.3.1, 

9.23.2, 9.23.4.1, 9.23.5, 9.23.8.1, 9.26.4.2, 9.26.4.3, 

9.26.4.4, 9.26.5.2, 9.26.5.4, 10.1.6, 12.4.2, 13.2,13.3 
Architect’s General Services 

3.2 

Architect’s Inspections 

9.7.4, 9.23.4.2, 9.23.8.2, 9.26.4.1, 10.1.1, 10.1.5, 

10.2.1,12.4 

Architect’s Instructions 

9.2.4, 9.3.1, 9.26.4.2,9.26.5.2, 12.4.2 
Architect’s Interpretations 

9.26.4.3, 9.26.4.4 

Architect’s Reiationship with Contractor 

1.3.9, 1.5, 3.1.2, 3.1.3, 9.1.2, 9.2.2,9.2.3, 9.2.4, 9.3.1, 

9.4.2, 9.5, 9.7.4, 9.7.5,9.9.2,9.9.3, 9.10, 9.11, 9.12, 
9.16, 9.18, 9.19.2, 9.20.2.2, 9.21, 9.22.3, 9.23.2, 

9.23.3, 9.23.4, 9.23.5, 9.23.7, 9.23.8, 9.24.2.6, 9.24.3, 
9.25, 9.26, 10.1, 11.3.7, 12.3.2,12.4, 13.2 
Architect’s Relationship with Subcontractors 

1.3.9, 9.23.6.3, 9.23.6.4, 9.26.4.1, 9.26.4.2, 11.3.7 
Architect’s Representations 

9.23.4.2, 9.23.5.1,10.2.1 
Architect’s Site Visits 

9.7.4, 9.23.4.2, 9.23.5.1, 9.23.8.2, 9.26.4.1,10.1.1, 

10.2.1, 12.4 
Asbestos 

9.24.3.1 

Attorneys’ Fees 

9.18.1.9.24.3.3, 10.2.2 
Award of Separate Contracts 

9.20.1.1.9.20.1.2 

Award of Subcontracts and Other Contracts for 
Portions of the Work 

9.19.2 

Basic Definitions 
1.3 

Before or After Substantial Completion (Correction 
of Work) 

9.25.2.1 

Bidding Requirements 

11.4.1 

Binding Dispute Resolution 

9.23.7,11.3.9,11.3.10, 13.1, 13.2.5, 13.2.6.1, 13.3.1, 

13.3.2, 13.4.1 

Boiler and Machinery Insurance 
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Bonds, Lien 

9.21.3.7.4, 10.2.2, 10.2.3 

Bonds, Performance, and Payment 

9.21.3.7.4, 9.23.6.7, 10.2.3, 11.3.9, 11.4 
Building Information Model 

1.3.5, 1.3.8, 1.4.2, 1.5.1, 1.5.2, 5.5, 7.1, 8.2 
Building Permit 

9.7.1 

Capitalization 

1.4.4 

Certificate of Substantial Completion 

10.1.5, 10.1.6, 10.1.9 
Certificates for Payment 

9.23.3.3, 9.23.4, 9.23.5, 9.23.6.1, 9.23.6.6, 9.23.7, 

10.1.1.10.2.1, 10.2.3, 13.1.3 

Certificates of Inspection, Testing or Approval 

12.4.4 

Certificates of Insurance 
10.2.2., 11.1.3 

Change Orders 

1.3.8, 9.4.2, 9.7.4, 9.8.2.3, 9.11, 9.12.8, 9.19.2.3, 

9.21.1.2, 9.21.1.3, 9.21.2, 9.21.3.2, 9.21.3.6, 9.21.3.9, 
9.21.3.10, 9.22.3.1, 9.23.3.1.1, 9.24.3.2, 9.25.1.2, 
9.25.2.7, 10.2.3, 11.3.1.2, 11.3.4, 11.3.9, 13.1.3 
Change Orders, Definition of 

9.21.2.1 

CHANGES IN THE WORK 

2.2.2, 9.11, 9.21, 9.21.2.1, 9.21.3.1, 9.21.4, 9.22.3.1, 

9.23.3.1.1, 11.3.9 
Claims, Definition of 

13.1.1 

CLAIMS AND DISPUTES 

9.2.4, 9.20.1.1, 9.20.3, 9.21.3.9, 9.23.3.3, 9.24.3.3, 

10.2.4, 13, 13.4 

Claims and Timely Assertion of Claims 

13.4.1 

Claims for Additional Cost 

9.2.4, 9.7.4, 9.20.1.1, 9.21.3.9, 9.24.3.2, 13.1.4 
Claims for Additional Time 

9.2.4, 9.7.4, 9.20.1.1,9.22.3.2, 9.24.3.2, 13.1.5 
Claims for Consequential Damages 
13.1.6 

Cleaning Up 
9.15, 9.20.3 

Concealed or Unknown Conditions, Claims for 

9.7.4 

Claims for Damages 

9.2.4, 9.18, 9.20.1.1, 9.22.3.3, 9.23.5.1, 9.23.6.7, 

9.24.3.3, 11.1.1, 11.3,5, 11.3.7, 13.1.6 
Claims Subject to Arbitration 

13.3.1, 13.4.1 
CLOSEOUT PHASE 
10 

Commencement of the Work, Conditions Relating to 


Commencement of the Work, Definition of 

8.6 

Communications Facilitating Contract Administration 

3.22.9.9.1 , 

Completion, Conditions Relating to 

9.4.1,9.11, 9.15, 9.22.2, 9.23.4.2, 9.23.8.1, 9.26.4.1, 

9.25.2, 10.1, 10.2, 12.6 

Completion, Substantial 

9.22.1.1.9.22.1.2, 9.22.2.3, 9.23.4.2, 9.23.8.1, 9.25.2, 

10.1.1.10.1.2, 10.2.3,12.6 
Compliance with Laws 

1.5.2, 3.1.1,4.2.6, 9.2.3, 9.6, 9.7, 9.13, 9.23.6.4, 

9.24.2.2, 11.1, 11.3, 12.3, 12.4.1, 12.4.2, 12.5,13.2.8, 

13.4.2, 13.4.3 

Concealed or Unknown Conditions 

9.7.4, 9.22.3.1,9.24.3 
CONCEPTUALIZATION PHASE 
5 

Conditions of the Contract 

1.3.8, 9.20.1.1,9.20.1.4 
Consent, Written 

3.1.2, 9.4.2,9.7.4, 9.12.8, 9.14.2, 9.23.3.2, 9.23.8.1, 
10.1.9, 10.2.2, 10.2.3,11.3.1, 12.1,12.3.2, 13.4.4.2 

Consolidation or Joinder 

13.4.4 

CONSTRUCTION BY OWNER OR BY 
SEPARATE CONTRACTORS 

1.3.2, 9.20 

Construction Change Directive, Definition of 

9.21.3.1 

Construction Change Directives 

1.3.8, 9.4.2, 9.12.8, 9.21.1.1, 9.21.1.2, 9.21.1.3, 

9.21.3, 9.23.3.1.1 
CONSTRUCTION PHASE 
9 

Construction Schedules, Contractor’s 
9.10, 9.12.1, 9.12.2, 9.20.1.3, 13.1.5.2 
Contingent Assignment of Subcontracts 

9.19.4 

Continuing Contract Performance 
13.1.3 

Contract, Definition of 
1.3.9 

Contract Administration 

9.1.2, 9.23.4, 9.23.5,9.26 

Contract Award and Execution, Conditions Relating to 
9.7.1, 9.10, 9.19.2, 9.20.1, 11.1.3, 11.3.6, 11.4.1 
Contract Documents, The 
See Guaranteed Maximum Price Documents, The 
Contract Sum 

9.7.4, 9.8, 9.19.2.3, 9.21.2, 9.21.3, 9.21.4, 9.23.1, 

9.23.4.2, 9.23.5.1.4, 9.23.6.7, 9.23.7, 9.24.3.2,11.3.1, 

13.1.4, 13.2.5 

Contract Sum, Definition of 


2.2.2, 8.6, 9.2.2, 9.4.1, 9.7.1, 9.10.1, 9.12.6, 9.19.2.1, 9.23.1 

9.19.2.3.9.20.2.2, 9.22.2.2, 9.22.3.1, 11.1, 11.3.1, 

11.3.6, 11.4.1, 13.1.4 
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Contract Time 

9.7.4, 9.7.5, 9.10.2, 9.19.2.3, 9.21.2.1.3, 9.21.3.1, 

9.21.3.5, 9.21.4, 9.22.1.1, 9.22.2.1, 9.22.3.1, 9.23.5.1, 

9.23.7, 9.24.3.2, 9.25.1.1, 13.1.5.1, 13.2.5 
Contract Time, Definition of 

9.22.1.1 

CONTRACTOR 

4 

Contractor, Definition of 

4.1, 9.20.1.2 

Contractor’s Construction Schedules 
9.10, 9.12.1, 9.12.2, 9.20.1.3, 13.1.5.2 
Contractor’s Employees 

9.3.4, 9.4.3,9.8.1, 9.9, 9.18.2, 9.24.2, 9.24.3, 9.26.4.1, 

9.26.4.2.11.1.1.11.3.7 
Contractor’s Estimates 

4.2.3, 4.2.4,4.2.5 

Contractor’s Liability Insurance 

11.1 

Contractor’s Relationship with Separate Contractors 
and Owner’s Forces 

9.12.5, 9.14.2, 9.20, 9.25.1.2, 9.25.2.4, 11.3.7 
Contractor’s Relationship with Subcontractors 

1.4.2, 9.3.4, 9.18.1, 9.18.2, 9.19, 9.23.6.2, 9.23.6.7, 

10.2.2, 11.3.1.2, 11.3.7, 11.3.8 
Contractor’s Relationship with the Architect 

1.3.9.1.5, 3.1.3, 9.1.2, 9.2.2, 9.2.3, 9.2.4, 9.3.1, 9.4.2, 

9.5, 9.7.4, 9.10, 9.11, 9.12, 9.16, 9.18, 9.19.2, 

9.20.2.2, 9.21, 9.22.3.1, 9.23.2,9.23.3, 9.23.4, 9.23.5, 

9.23.7, 9.23.8, 9.24.2.6, 9.24.3, 9.25, 9.26, 10.1, 

11.3.7, 12.4, 13.1.2, 13.2.1 
Contractor’s Representations 

9.2.1, 9.2.2,9.5, 9.12.6, 9.20.2.2, 9.22.2.1, 9.23.3.3, 
10.1.4 

Contractor’s Responsibility for Those Performing the 
Work 

9.3.4,9.18, 9.19.3, 9.20.1.3,9.20.2, 9.23.5.1, 9.24.2.8 

Contractor’s Review of Contract Documents 

9.2 

Contractor’s Right to Stop the Work 

9.23.7 

Contractor’s Right to Terminate the Contract 
13.1.6 

Contractor’s Submittals 

9.10, 9.11, 9.12.4, 9.19.2.1, 9.19.2.3, 9.23.2, 9.23.3, 

9.23.8.1.9.26.5.2, 10.1.4, 10.1.5, 10.2.2,10.2,3, 

11.1.3, 11.4.2 

Contractor’s Superintendent 
9.9, 9.24.2.6 

Contractor’s Supervision and Construction Procedures 

1.4.2.4.2.6, 9.3, 9.4, 9.20.1.3, 9.20.2.4, 9.21.1.3, 

9.21.3.5, 9.21.3.7, 9.22.2, 9.24, 9.25, 9.26.2, 9.26.4.1, 

9.26.5.2, 13.1.3 

Contractual Liability Insurance 
11.1.1.8, 11,2 
Coordination 

1.6, 9.3.1, 9.10, 9.12.6, 9.20.1.3, 9.20.2.1 


Copies Furnished of Drawings and Specifications 

1.5, 9.11 
Copyrights 

1.5, 9.17 

Correction of Work 

9.7.3, 9.23.4.2,9.23.8.1, 9.25.1.2, 9.25.2, 9.25.2.6, 

9.25.2.7.10.1.4.10.1.5 

Correlation and Intent of the GMP Documents 

1.4, 9.2.1 

Cost, Definition of 

9.21.3.7 

Costs 

9.2.4, 9.7.3, 9.8.2, 9.15.2, 9.19.4.2,9.20.1.1, 9.20.2.3, 

9.21.3.3.3, 9.21.3.7, 9.21.3.8, 9.21.3.9, 9.24.3.2, 

9.24.3.6, 9.25.1.2, 9.25.2.1, 9.25.2.4, 9.25.2.7,10.2.2, 

11.3, 12.4 

CRITERIA DESIGN PHASE 
6 

Cutting and Patching 
9.14, 9.20.2.5 

Damage to Construction of Owner or Separate 
Contractors 

9.14.2, 9.20.2.4, 9.24.2.1.2, 9.24.2.5, 9.24.4, 9.25.2.4, 

11.1.1, 11.3 
Damage to the Work 

9.14.2, 9.23.8.1, 9.24.2.1.2, 9.24.2.5, 9.24.4, 9.25.2,4, 
11.3.1 

Damages, Claims for 

9.2.4, 9.18, 9.20.1.1,9.22.3.3, 9.23.5.1, 9.23.6.7, 

9.24.3.3, 11.1.1, 11.3.5, 11.3.7, 13.1.6 
Damages for Delay 

9.20.1.1, 9.22.3.3, 9.23.5.1.6, 9.23.7, 9.24.3.2 
Date of Commencement of the Work 

8.6 

Date of Substantial Completion, Definition of 

9.22.1.2 

Day, Definition of 

9.22.1.3 

Decisions of the Architect 

9.7.4, 9.20.3, 9.21.3.7, 9.21.3.9, 9.22.1.2, 9.22.3.1, 

9.23.2, 9.23.4, 9.23.5.1, 9.23.8.1, 9.26.4.2,9.26.4.3, 

9.26.4.4, 9.26.5.2,10.1.6,12.4.2, 13.1, 13.2 
Decisions to Withhold Certification 

9.23.4.1, 9.23.5, 9.23.7 

Defective or Nonconforming Work, Acceptance, 

Rejection and Correction of 

9.5, 9.20.2.5, 9.23.5.1, 9.23.5.2, 9.23.6.6, 9.23.8.3, 

9.25.2.1.9.25.2.6, 9.25.2.7, 9.26.4.2, 10.1.4, 10.2.4 
Defective Work, Definition of 

9.5 

Definitions 

1.3, 2.1.1, 3.1.1, 4.1.1, 9.5, 9.12.1, 9.12.2, 9.12.3, 

9.19.1, 9.20.1.2, 9.21.2.1, 9.21.3.1, 9.22.1, 9.23.1, 

10.1.2, 13.1.1, 

Delays and Extensions of Time 

9.2, 9.7.4, 9.19.2.3, 9.21.2.1, 9.21.3.1, 9.21.4, 9.22.3, 

9.23.5.1, 9.23.7,9.24.3.2, 9.24.4, 13.1.5,13.2.5 
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DETAILED DESIGN PHASE 

7 

Disputes 

9.20.3,9.21.3.9, 13.1, 13.2 

Documents and Samples at the Site 

9.11 

Drawings, Definition of 

1.3.3 

Drawings and Specifications, Use and Ownership of 
9.11 

Effective Date of Insurance 

9.22.2.2, 11.1.2 
Emergencies 

9.24.4, 13.1.4 
Employees, Contractor’s 

9.3.4, 9.4.3, 9.8.1, 9.9, 9.18.2, 9.24.2, 9.24.3.3, 

9.26.4.1.9.26.4.2, 11.1.1, 11.3.7 
Equipment, Labor, Materials or 

1.3.1, 1.3.4, 9.4, 9.5, 9.8.2, 9.8.3, 9.12, 9.13, 9.15.1, 

9.19.2.1, 9.20.2.1, 9.21.3.7, 9.23.3.2, 9.23.3.3, 
9.23.5.1.3, 9.24.2.1, 9.24.2.4, 9.26.4.2, 9.26.5.2, 
10.2.2 

Evaluations of the Work 

9.26.4 

Execution and Progress of the Work 

1.3.1, 1.4.1, 1.4.2, 2.2.5, 4.1, 9.3.1, 9.4.1, 9.5, 9.7.1, 

9.10.1, 9.12, 9.14, 9.20.2.2, 9.21.1.3, 9.21.3.5, 9.22.2, 

9.23.5.1, 9.23.8.1, 9.24.2, 9.24.3, 9.25.2, 9.26, 13.1.3 
Extensions of Time 

9.2.4, 9.7.4, 9.19.2.3, 9.21.2.1, 9.21.3, 9.21.4, 

9.23.5.1, 9.23.7, 9.24.3.2, 9.24.4, 13.1.5, 13.2.5 
Failure of Payment 
9.23,5.1,3,9.23.7, 10.2.2, 12.5 

Faulty Work 

(See Defective or Nonconforming Work) 

Final Completion and Final Payment 

9.25.3.9.26.1, 10.1.1, 10.1.4, 10.2, 11.1.2,11.1.3, 

11.3.1, 11.3.5 

Financial Arrangements, Owner’s 

2.2.2, 12.1.2 

Fire and Extended Coverage Insurance 

11.3.1.1 

General Consultation Responsibilities (of 
Contractor) 

4.2 

GENERAL PROVISIONS 

1 

Guaranteed Maximum Price, The 

1.3.7 

Guaranteed Maximum Price Documents, The 
1.3.8, 1.4, 9.19.3 
Guarantees (See Warranty) 

Hazardous Materials 

9.24.2.4, 9.24.3 

Identification of Subcontractors and Suppliers 

9.19.2.1 


Implementation Documents, The 

1.3.10 

IMPLEMENTATION DOCUMENTS PHASE 
8 

Indemnification 

9.17, 9.18,9.24.3,9.24.3.5,9.24.3.6, 10.2.2, 11.3.1.2, 
11.3.7 

Information and Services Required of the Owner 

2.1.5, 2.2, 4.2.6, 9.2.2, 9.12.4, 9.20.1.3, 9.20.1.4, 

9.20.2.5, 9.23.6.1, 9.23.6.4, 9.23.8.2, 9.24.3.3, 10.2.3, 

11.2, 11.4, 12.4.1, 12.4.2, 13.1.3 

Initial Decision 

13.2 

Initial Decision Maker, Definition of 

1.3.12 

Initial Decision Maker, Decisions 

13.2.1.13.2.2, 13.2.3, 13.2.4, 13.2.5 
Initial Decision Maker, Extent of Authority 
13.1.3, 13.2.1, 13.2.2, 13.2.3, 13.2.4, 13.2.5 

Initial Information 

1.2 

Injury or Damage to Person or Property 

9.24.2.8, 9.24.4 

Inspections 

9.1.2, 9.3.5, 9.7.1, 9.23.4.2, 9.23.8.2, 9.25.2.1, 

9.26.4.1, 9.26.4.2, 10.1.1, 10.1.5, 10.2.1, 12.4 
Instructions to the Contractor 

9.2.4, 9.3.1, 9.8.1, 9.19.2.1, 9.21, 9.22.2.2, 9.25, 

12.4.2 

Instruments of Service, Definition of 

I. 3,6 

Insurance 

9.8.4, 9.18.1, 9.20.1.1, 9.21.3.7, 9.23.3.2, 9.23.8.1, 
10.2.2,11 

Insurance, Boiler and Machinery 

11.3.2 

Insurance, Contractor’s Liability 

II . 1 

Insurance, Effective Date of 

9.22.2.2, 11.1.2 
Insurance, Loss of Use 

11.3.3 

Insurance, Owner’s Liability 

11.2 

Insurance, Property 

9.24.2.5. 11.3 
Insurance, Stored Materials 

9.23.3.2, 11.4.1.4 
INSURANCE AND BONDS 
11 

Insurance Companies, Consent to Partial Occupancy 

9.23.8.1, 11.4.1.5 

Insurance Companies, Settlement with 

11.4.10 

Integrated Project Delivery 

1.3.13 
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Intent of the Contract Documents 

1.4.1.9.21.4, 9.26.5.2,9.26.4.4 

Interest 

12.5 

Interpretation 

1.4.3. 1.4.5, 3.1.1, 9.19.1, 9.20.1.2, 13.1.1 
Interpretations, Written 

9.26.4.3.9.26.4.4, 13.1.4 
Judgment on Final Award 

13.4.2 

Labor and Materials, Equipment 

1.3.1, 1.3.4, 9.1.2, 9.4, 9.5, 9.8.3, 9.12, 9.15.1, 

9.19.2.1, 9.20.2.1, 9.21.3.7, 9.23.3.2, 9.23.3.3, 

9.23.5.1.3, 9.24.2.1, 9.24.2.4, 9.26.4.2, 9.26.5.2, 

10.1.4, 10.2.2 
Labor Disputes 
9.22.3.1 

Laws and Regulations 

1.5, 3.1.1,3.2.4, 3.2.5, 4.2.1,4.2.2, 4.2.6, 9.2.3, 9.6, 

9.7, 9.13, 9.23.6.4, 9.23.8.1,9.24.2.2, 11.1.1,11.3, 

12.3, 12.4.1, 12.4.2, 12.5, 13.2.8,13.4 
Liens 

2.1.5, 9.23.3.3,10.2.2,10.2.4, 13.2.8 
Limitations, Statutes of 

9.25.2.5.12.6, 13.4.1.1 
Limitations of Liability 

4.2.6, 9.2.2, 9.5, 9.17, 9.18.1,9.20.2.2, 9.23.4.2, 

9.23.6.4.9.23.6.7.9.24.2.5, 9.24.3.3, 9.25.2.5, 

9.25.2.6.9.26.4.2, 9.26.4.4, 9.26.5.2, 11.1.2, 11.2, 

11.3.7.12.3.2 
Limitations ofTime 

2.1.5.2.2, 9.2.2, 9.10, 9.11, 9.12.5, 9.15.1, 9.19.2, 

9.19.3.9.19.4.1.9.20.2.4.9.21.3.9.21.4.9.22.2, 

9.23.2, 9.23.3.1,9.23.3.3, 9.23.4.1, 9.23.5, 9.23.6, 

9.23.7.9.23.8.9.25.2.9.25.2.7, 9.26.5.2, 10.1, 10.2, 

11.1.3, 11.3.1.5, 11.3.6, 11.3.10, 12.4, 12.6 
Loss of Use Insurance 

11.3.3 

Material Suppliers 

1.5, 9.12.1, 9.19.2.1, 9.23.3, 9.23.4.2, 9.23,6, 9.26.4.2, 

10.2.5 

Materials, Hazardous 

9.24.2.4, 9.24.3 

Materials, Labor, Equipment and 

1.3.1, 1.3.4, 1.5, 9.4.1, 9.5, 9.8.3,9.12, 9.13, 9.15.1, 

9.19.2.1, 9.20.2.1, 9.21.3.7, 9.23.3.2, 9.23.3.3, 

9.23.5.1.3, 9.24.2.1.2, 9.24.2.4, 9.26.4.2, 9.26.5.2, 

10.1.4, 10.2.2 

Means, Methods, Techniques, Sequences and 

Procedures of Construction 

4.2.6, 9.3.1, 9.23.4.2, 9.26.2, 9.26.5.2, 

Mechanic’s Lien 

2.1.5, 13.2.8 
Mediation 

9.22.3.1, 9.24.3.5, 9.24.3.6, 13.2.1,13.2.5,13.2.6, 

13.3, 13.4.1 


Minor Changes in the Work 
1.3.8, 9.12.8, 9.21.1,9.21.4 
MISCELLANEOUS PROVISIONS 
12 

Modifications, Definition of 
1.3.8 

Modifications to the Contract 

I. 3.8, 1.3.9, 3.1.2, 9.11, 9.19.2.3, 9.21, 9.22.3.1, 

9.23.7, 9.24.3.2, 9.26.1,11.3.1 

Mutual Responsibility 

9.20.2 

Nonconforming Work, Acceptance of 

9.23.6.6, 9.23.8.3, 9.25.3 

Nonconforming Work, Rejection and Correction of 

9.5, 9.20.2.4, 9.23.5.1, 9.23.8.3,9.25.2.1, 9.25.2.6, 

9.25.2.7.9.26.4.2, 10.1.4, 10.2.4 
Notice 

2.2.2, 9.2.4, 9.3.1, 9.7.2, 9.12.9, 9.19.2.1, 9.23.7, 

9.24.2.2, 9.25.2.2.1, 9.25.2.6, 9.25.2.7, 10.2, 11.1.3, 

II. 4.6, 12.2, 12.4.1, 12.4.2, 13.2.8, 13.4.1 
Notice, Written 

4.2.6, 9.3.1,9.9.2, 9.12.9, 9.19.2.1,9.23.7, 9.24.2.2, 

9.24.3.9.25.2.2.1.9.25.2.6.9.25.2.7, 10.2,11.1.3, 

11.3.6. 12.2, 13.2.8, 13.4.1 
Notice of Claims 

9.7.4, 9.24.2.8,13.1.2,13.4 
Notice of Testing and Inspections 

12.4.1, 12.4.2 
Observations, Contractor’s 

9.2, 9.7.4 
Occupancy 

2.2.4, 9.23.6.6, 10.1,11.3.1.5 
Orders, Written 

I. 3.8, 7, 9.9.2, 9.22.2.2, 9.25.1, 9.25.2.2.1,9.25.2.6, 

II. 3.9, 12.4.2 
OWNER 

2 

Owner, Definition of 

2 . 1.1 

Owner, Information and Services Required of the 

2.1.5, 2.2, 4.2.6, 9.2.2,9.20.1.3, 9.20.1.4, 9.20.2.5, 

9.23.3.2, 9.23.6.1, 9.23.6.4, 9.23.8.2, 9.24.3.3,10.2.3, 

11.2, 11.3,12.4.1,12.4.2, 13.1.3 
Owner’s Authority 

1.5, 2.1.1,3.1.2, 3.1.3,4.2.6, 9.4.2, 9.8.1, 9.14.2, 

9.19.2.1, 9.19.2.4, 9.19.4, 9.20.1, 9.20.3, 9.21.2.1, 

9.21.3.1, 9.22.2.2, 9.22.3.1, 9.23.3.1, 9.23.3.2, 

9.23.5.1, 9.23.6.4, 9.23.8.1, 9.24.3.2, 9.25.2.2, 

9.25.2.6, 9.25.2.7, 9.25.3,10.1.1, 10.2.2, 11.1.3, 
11.3.3,11.3.10, 12.1.2, 13.2.7 

Owner’s Budget for the Work 
1.3.11 

Owner’s Financial Capability 

2 . 2 . 2 , 12 . 1.2 

Owner’s Liability Insurance 

11.2 
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I n it. 
I 


Owner’s Loss of Use Insurance 

11.3.3 

Owner’s Relationship with Subcontractors 

1.3.9, 9.19.2, 9.19.3, 9.19.4, 9.23.6.4, 10.2.2 

Owner’s Right to Carry Out the Work 
9.25.2.7 

Owner’s Right to Clean Up 

9.20.3 

Owner’s Right to Perform Construction and to 
Award Separate Contracts 

9.20.1 

Owner’s Right to Stop the Work 
9.25.2.6 

Partial Occupancy or Use 

9.23.6.6, 9.23.8, 11.3.1.5 
Patching, Cutting and 
9.14, 9.20.2.5 

Patents 

9.17 

Payment, Applications for 

9.21.3.7, 9.23.2, 9.23.3, 9.23.4, 9.23.5, 9.23.6.3, 

9.23.7, 10.1.9, 10.2.1 
Payment, Certificates for 

9.23.3.3, 9.23.4, 9.23.5, 9.23.6.1, 9.23.6.6, 9.23.7, 

10.1.1, 10.2.1, 10.2.3, 12.6 
Payment, Failure of 

9.23.5.1.3, 9.23.7, 10.2.2, 12.5 
Payment, Final 

9.25.3.9.26.1, 10.1.1, 10.1.4, 10.2, 11.1.2, 11.1.3, 

11.4.1, 11.4.5, 12.6 

Payment Bond, Performance Bond and 

9.21.3.7.4, 9.23.6.7, 10.2.3, 11.4, 11.4.9 
PAYMENTS 

9.23 

Payments, Progress 

9.23.3, 9.23.6, 10.1.9, 10.2.3, 12.5, 13.1.3 

Payments to Subcontractors 

9.19.4.2, 9.23.5.1.3, 9.23.6.2, 9.23.6.3, 9.23.6.4, 

9.23.6.7, 11.4.8 
PCB 

9.24.3.1 

Performance Bond and Payment Bond 

9.21.3.7.4.9.23.6.7, 10.2.3, 11.4.9,11.4 
Permits, Fees, Notices and Compliance with Laws 

2.2.2, 3.13, 9.7, 9.21.3.7.4, 9.24.2.2 

PERSONS AND PROPERTY, PROTECTION OF 
9.14 

Polychlorinated Biphenyl 

9.24.3.1 

Product Data, Definition of 

9.12.2 

Product Data and Samples, Shop Drawings 

9.11.9.12.9.26.5.2 
Progress and Completion 

9.22.2, 9.23.8.1,9.26.4.1, 10.1, 13.1.3 
Progress Payments 

9.23.3.9.23.6.10.1.9, 10.2.3, 12.5, 13.1.3 


Project, Definition of the 

1.3.2 

Project Completion 

10.1 

Property Insurance 

9.24.2.5, 11.3 

PROTECTION OF PERSONS AND PROPERTY 
9.24 
Purpose 
1.1 

Regulations and Laws 

1.5, 3.1.1,4.2.6, 9.1.2, 9.2.3, 9.6, 9.7, 9.23.6.4, 

9.23.8.1.9.24.2.2, 11.1, 11.4, 12.3, 12.4.1, 12.4.2, 

12.5, 13.2.8, 13.4 
Rejection of Work 

9.5, 9.25.2.1,9.26.4.2 
Releases and Waivers of Liens 

10.2.2 

Representations 

9.2.1, 9.5, 9.12.6, 9.20.2.2, 9.22.2.1, 9.23.3.3, 

9.23.4.2, 9.23.5.1, 10.1.4, 10.2.1 
Representatives 

2.1.1.3.1.1.4.1.1.9.9.9.19.1.1.9.19.1.2, 9.26.1, 

9.26.2, 9.26.4.1, 12.1.1 

Responsibility for Those Performing the Work 

9.3.4, 9.18, 9.19.3, 9.20.1.3, 9.20.2, 9.20.3, 9.23.5.1, 
9.24, 9.26.4.1 
Retainage 

9.23.3.1.9.23.6.2, 9.23.8.1, 10.1.9, 10.2.2, 10.2.3 

Review of GMP Documents and Field Conditions 
by Contractor 

9.2, 9.12.7, 9.20.1.3 

Review of Contractor’s Submittals by Owner and 
Architect 

9.10.1.9.10.2, 9.11, 9.12, 9.19.2, 9.20.1.3, 9.23.2, 
9.26, 10.1.4 

Review of Shop Drawings, Product Data and Samples 

by Contractor 

9.12 

Rights and Remedies 

1.9.9, 8.3, 9.5, 9.7.4, 9.15.2, 9.19.3, 9.19.4, 9.20.1, 

9.20.3.9.21.3.1.9.23.5.1, 9.23.7,9.24.2.5, 9.24.3, 

9.25.2.2, 9.25.2.4, 9.25.2.6, 9.25.2.7, 9.26.4.2,12.3, 

13.4 

Royalties, Patents and Copyrights 
9.17 

Rules and Notices for Arbitration 

13.4.1 

Safety of Persons and Property 

9.24.2. 9.24.4 

Safety Precautions and Programs 

9.3.1, 9.19.3, 9.24.1, 9.24.2, 9.24.4, 9.26.2, 9.26.5.2 
Samples, Definition of 

9.12.3 

Samples, Shop Drawings, Product Data and 

9.11,9.12,9.26.5.2 
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Init. 

/ 


Samples at the Site, Documents and 
9.11 

Schedule of Values 

9.23.2. 9.23.3.1 
Schedules, Construction 

9.10, 9.12.1, 9.12.2, 9.20.1.3,13.1.5.2 
Separate Contracts and Contractors 

1.3.2, 6, 9.12.5, 9.14.2, 9.22.3.1, 9.25.1.2, 9.26.5.2, 
11.4.7 

Shop Drawings, Definition of 

9.12.1 

Shop Drawings, Product Data and Samples 

9.11.9.12. 9.26.5.2 
Site, Use of 

9.13.9.20.1.1.9.20.2.1 
Site Inspections 

9.2.2, 9.3.5, 9.7.1, 9.7.4,9.23.4.2, 9.26, 10.2.1, 12.4 
Site Visits, Architect’s 

9.7.4, 9.23.4.2,9.23.5.1,9.23.8.2, 9.26.4.1, 10.1.1, 

10.2.1.12.4 

Software and Data Exchange Protocols 

1.5.2 

Special Inspections and Testing 

9.25.2.1, 9.26.4.2,12.4 
Specifications, Definition of the 

1.3.4 

Specifications, The 

1.3.4, 1.3.8, 1.4.2, 1.5,4.2.6, 9.11,9.17, 9.26.5.4 
Statute of Limitations 

12.6, 13.4.1.1 
Stopping the Work 
9.23.7,9.24.3,9.25.2.6 
Stored Materials 

9.20.2.1, 9.23.3.2, 9.24.2.1.2, 9.24.2.4, 11.4.1.4 
Subcontractor, Definition of 

9.19.1.1 

SUBCONTRACTORS 

9.19 

Subcontractors, Work by 

1.4.2, 9.3.4,9.12.1, 9.19.2.3, 9.19.3, 9.19.4, 

9.23.3.1.2, 9.23.6.7, 9.26.4.1 
Subcontractual Relations 

9.19.3, 9.19.4, 9.23.3.1.2,9.23.6,9.24.2.1, 10.2, 

11.4.7, 11.4.8 
Submittals 

9.10, 9.11, 9.12, 9.19.2.1, 9.19.2.3, 9.21.3.7, 9.23.2, 

9.23.3, 9.23.8.1, 9.26.5, 10.1, 10.2.2, 10.2.3, 11.1.3 
Submittal Schedule 

9.10.2, 9.12.5, 9.26.5.2 

Subrogation, Waivers of 

9.20.1.1. 11.3.7, 11.4.5 
Substantial Completion 

9.22.1.1, 9.22.1.2, 9.22.2.3, 9.23.4.2, 9.23.8.1, 9.25,2, 

10.1, 10.2.3, 12.6 

Substantial Completion, Definition of 

10.1.2 


Substitution of Subcontractors 

9.19.2.3, 9.19.2.4 
Substitution of Architect 

3.1.3 

Substitutions of Materials 

9.4.2, 9.5, 9.21.3.8 
Sub-subcontractor, Definition of 

9.19.1.2 

Subsurface Conditions 

9.7.4 

Successors and Assigns 

12.1 

Superintendent 
9.9, 9.24.2.6 

Supervision and Construction Procedures 

1.4.2, 4.2.6, 9.3, 9.4, 9.20.1.3, 9.20.2.4, 9.21.1.3, 

9.21.3.7, 9.22.2, 9.22.3.1, 9.23.4.2,9.24, 9.25, 9.26.2, 

9.26.5.2.13.1.3 
Surety 

9.19.4.1.2, 10.1.9, 10.2.2, 10.2.3, 13.2.7 
Surety, Consent of 

10.2.2, 10.2.3 
Surveys 

2.2.5 

Suspension of the Work 

9.19.4.2 

Suspension or Termination of the Contract 

9.19.4.1.1, 11.4.9 
Taxes 

9.6, 9.21.3.7.4,10.1.4.1 
Termination, Owner-Contractor 
9.19.4.1.1,13.1.6 
Termination of the Architect 

3.1.3 

Tests and Inspections 

9.1.2, 9.3.5, 9.23.4.2, 9.23.8.2, 9.24.3.2, 9.25.2.1, 

9.26.4.1.9.26.4.2, 10.1.1,10.1.5,10.2.1, 11.4.1.1, 

12.4 

TIME 

9.22 

Time, Delays and Extensions of 

7.2.1, 9.2.4, 9.7.4, 9.19.2.3, 9.21.3.1, 9.21.4, 9.22.3, 

9.23.5.1, 9.23.7,9.24.3.2, 9.24.4,13.1.5, 13.2.5 
Time Limits 

2.1.5, 2.2, 9.2.2, 9.10, 9.11, 9.12.5, 9.15.1, 9.19.2, 

9.19.3, 9.19.4,9.20.2.4, 9.21.3, 9.21.4, 9.22.2, 9.23.2, 

9.23.3.1, 9.23.3.3, 9.23.4.1, 9.23.5, 9.23.6, 9.23.7, 

9.23.8.9.25.2, 9.26, 10.1, 10.2, 11.1.3,11.4.1.5, 

11.4.6, 11.4.10, 12.4, 12.6, 13.1.2,13.4 
Time Limits on Claims 

9.7.4.9.24.2.8.12.6.13.1.2 
Title to Work 

9.23.3.2, 9.23.3.3 

Transmission of Data in Digital Form 

1.5.2 

UNCOVERING AND CORRECTION OF WORK 
9.25 
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Uncovering of Work 

9.25.1 

Unforeseen Conditions, Concealed or Unknown 

9.7.4, 9.22.3.1,9.24.3 
Unit Prices 
9.21:3.3.2,9.21.3.4 

Use of Drawings, Specifications and Other 
Instruments of Service 

1.3.4, 1.3.6, 1.3.8, 1.5, 9.2.2, 9.11,9.17, 9.19.3, 
9.26.4.4 

Use of Site 

9.1.3, 9.20.1.1,9.20.2.1 
Values, Schedule of 

9.23.2, 9.23.3.1 

Waiver of Claims by the Architect 

12.3.2 

Waiver of Claims by the Contractor 

10.2.5, 11.4.7, 12.3.2, 13.1.6 

Waiver of Claims by the Owner 

9.23.8.3,9.25.2.2.1, 10.2.3, 10.2.4, 11.4.3, 11.4.5, 

11.4.7, 12.3.2, 13.1.6 

Waiver of Consequential Damages 

13.1.6 


Waiver of Liens 

10.2.2, 10.2.4 
Waivers of Subrogation 
9.20.1.1,11.4.5,11.3.7 
Warranty 

9.5, 9.23.3.3,9.23.8.1,9.25.2.2, 10.1.1,10.1.6, 10.2.4, 
12 . 6.1 

Weather Delays 

13.1.5.2 

Work, Definition of 
1.3.1 

Written Consent 

1.5, 3.1.2, 9.4.2, 9.7.4, 9.12.8, 9.14.2, 9.23.3.2, 

9.23.8.1, 10.1.9, 10.2.2, 10.2.3, 11.4.1, 12.1, 12.3.2, 

13.4.4.2 

Written Interpretations 
9.26.4.3, 9.26.4.4 

Written Notice 

4.2.6, 9.3.1, 9.9, 9.12.9, 9.19.2.1, 9.22.2.2, 9.23.7, 

9.24.2.2, 9.24.3, 9.25.2.2, 9.25.2.4, 9.25.2.6, 9.25.2.7, 

10.2, 11.1.3, 11.4.6, 12.2, 13.4.1 
Written Orders 

I. 3.8, 9.9, 9.21, 9.22.2.2, 9.25.1, 9.25.2, 9.25.2.6, 

II. 4.9, 12.4.2, 13.1.2 
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ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 PURPOSE 

The Owner, Architect and Contractor have agreed to plan, design, and construct the Project in a collaborative 
environment following the principles of Integrated Project Delivery to maximize the use of their knowledge, skills, 
and services for the benefit of the Project. The Architect and Contractor will deliver the Project in the following 
phases, which may overlap: Conceptualization, Criteria Design, Detailed Design, Implementation Documents, 
Construction and Closeout. 

§ 1.2 INITIAL INFORMATION 

The Owner, Architect and Contractor may rely on the Initial Information. Each, however, recognizes that such 
information may materially change and, in that event, the parties shall agree upon appropriate adjustments to the 
Architect’s and Contractor’s services and compensation, and the schedule. The Initial Information is as follows: 
(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable," "unknown at time of execution" or "to be determined later by mutual agreement.") 

§ 1.2.1 The Owner’s program for the Project: 

(Identify documentation or state the manner in which the program will be developed.) 

Berkeley County School District (BCSD) has provided as an attachment, a floor plan titled "Life Safety Plan- 1 st 
Floor" for the Nexton Elementary School, to be used as a basis for the square footage and project budget. This initial 
programming document should be used as a starting point and validated through meetings with BCSD administration 
and staff. 

§ 1.2.2 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and services; legal description of the site; etc.) 

The real property is currently located within the Foxbank Plantation development consisting of approximately 
twenty-four and 40/100 (24.40 acres, more or less and constitutes a portion of TMS# 197-00-01-008. This property is 
located on Foxbank Plantation Boulevard near the Yorkshire Drive intersection. Current configuration of the property 
is under development in relation to the location of fire station for Moncks Corner that is slated for construction in 
2014. This property is a donation from Foxbank Ventures, LLC and will be subject to architectural approvals 
regarding compliance of the Foxbank Plantation development 

§ 1.2.3 The Owner’s Budget for the Work: 

(Provide total and, if known, a line item breakdown.) 

The estimated construction budget for the Project is $16,474,598.00 that includes location studies (environmental, 
geotechnical, wetlands, etc.), architect and engineer fees, permits, construction, and outfitting costs. 

§ 1.2.4 The Owner’s anticipated design and construction schedule: 

.1 Design phase milestone dates, if any: 

As soon as prudently possible 

.2 Commencement of construction: 

As soon as prudently possible 

.3 Substantial Completion date or milestone dates: 

Occupy August 2018 

.4 Other: 

N/A 
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§ 1.2.5 The Owner’s requirements for accelerated or fast-track scheduling, or phased construction are set forth below: 
(List number and type of procurement packages.) 

| To be determined during preconstruction phase consultations. 

§ 1.2.6 Other Project information: 

(Identify special characteristics or needs of the Project not provided elsewhere, such as environmentally responsible 
design or historic preservation requirements.) 

BCSD’s Facility Design Guidelines must be used. Owner places a high priority on life-cycle costs and not just 
construction costs. 

§ 1.2.7 The Owner identifies the following representative in accordance with Section 2.1.1: 

(List name, address and other information.) 

Connie Myers, Capital Projects Manager, <843) 899-8505, Email: myersconnie@bcsdschooIs.net 
Gene Sides, Lead Capital Projects Administrator, (843) 899-8393, Email: SidesG@bcsdschools.net 


§ 1.2.8 The persons or entities, in addition to the Owner’s representative, who are required to review submittals to the 
Owner are as follows: 

(List name, address and other information.) 

Archie Franchini, BCSD Deputy Superintendent, Office of Administration and Facility Services 

(843) 899-8719, Email: FranchiniA@bcsdschools,net 

Kim Glaze, Administrative Assistant for BCSD Deputy Superintendent 

(843) 899-8629, Fax: (843) 899-8780, Email: GlazeK@bcsdschools.net 

§ 1.2.9 The Owner will retain the following consultants and Contractors: 

(List name, legal status, address and other information.) 

.1 Geotechnical Engineer: 

TBD 


.2 Other, if any: 

IBC Chapter 1 and Chapter 17 Inspectors required by Code to be provided by the Owner, per S.C, 
Office of School Facilities Inspection Program 

§ 1.2.10 The Architect identifies the following representative in accordance with Section 3.1.1: 

(List name, address and other information.) 
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§ 1.2.11 The Architect will retain the following consultants: 
(List name, legal status, address and other information.) 

.1 Structural Engineer: 

ADC Engineering Specialists 
1226 Yeamsns Hall Road 
Hanahan, South Carolina 29410 
(843)566-0161 


.2 Mechanical Engineer: 

RMF Engineering, Inc. 

194 Seven Farms Drive, Suite G 
Charleston, South Carolina 29492 
(843) 971-9639 


.3 Electrical Engineer: 

RMF Engineering, Inc. 

194 Seven Farms Drive, Suite G 
Charleston, South Carolina 29492 
(843) 971-9639 


.4 Other, if any: 

a. Civil Engineer 

Seamon Whiteside & Associates 
501 Wando Park Boulevard, Suite 200 
Mount Pleasant, South Carolina 29464 
(843) 884-1667 

b. Food Service Consultant- TBD 

§ 1.2.12 The Contractor identifies the following representative in accordance with Section 4.1.1: 
(List name, address and other information.) 

| TBD 


§ 1.2.13 The Contractor will retain the following consultants and Subcontractors to assist the Contractor in its 
performance of the Pre-GMP Services: 

(List name, address and other information.) 

| TBD 

§ 1.2.14 Other Initial Information: 

The Architect will conduct a series of community involvement public meetings during the programming and 
conceptualization phases (at least two (2) public meetings during programming and one (1) public meeting during 
conceptualization 
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The Contractor will conduct a series of community involvement public meetings during the preconstruction stage to 
present construction plans and schedule. The Contractor will conduct a small/ minority/ local business workshop to 
encourage participation. 

§ 1.3 BASIC DEFINITIONS 
§ 1.3.1 THE WORK 

The term "Work" means the construction and services required of the Contractor by the Guaranteed Maximum Price 
Documents, whether completed or partially completed, and includes all other labor, materials, equipment and services 
provided or to be provided by the Contractor to fulfill the Contractor’s obligations. 

§ 1.3.2 THE PROJECT 

The Project consists of the whole of the Architect’s Services and the Work as that term is defined in Section 1.3.1 
above and the professional services related thereto. 

§ 1,3,3 THE DRAWINGS 

The Drawings are the graphic and pictorial portions of the Guaranteed Maximum Price Documents showing the 
design, location and dimensions of the Work, generally including Models, plans, elevations, sections, details, 
schedules and diagrams. 

§ 1.3.4 THE SPECIFICATIONS 

The Specifications are that portion of the Guaranteed Maximum Price Documents consisting of the written 
requirements for materials, equipment, systems, standards and workmanship for the Work, and performance of related 
services. 

§ 1.3.5 BUILDING INFORMATION MODEL 

The Building Information Model (Model(s)), is a digital representation of the physical and functional characteristics of 
the Project. The term "Model" may be used to describe a single model or multiple models used in the aggregate. 
"Building Information Modeling" (BIM) means the process and technology used to create the Model. 

. 1 Whether and to what extent any Model is appropriate for the Project will be determined by the parties 
during the first stages of the Pre-Construction Phase. 

§ 1.3.6 INSTRUMENTS OF SERVICE 

Instruments of Service are representations, in any medium of expression now known or later developed, of the tangible 
and intangible creative work provided by the Architect, the Architect’s consultants, the Contractor, Subcontractors, or 
Sub-subcontractors under their respective agreements. Instruments of Service may include, without limitation, studies, 
surveys, Models, sketches, drawings, specifications, and other similar materials. 

§ 1.3.7 THE GUARANTEED MAXIMUM PRICE 

The Guaranteed Maximum Price represents an amount that the Contract Sum shall not exceed as agreed to by the 
Owner and Contractor. 

§ 1.3.8 THE GUARANTEED MAXIMUM PRICE DOCUMENTS 

The Guaranteed Maximum Price Documents (GMP Documents) consist of the agreement between the Owner and 
Contractor (Owner-Contractor Agreement), General, Supplementary and other Conditions ofthe Contract (Conditions 
ofthe Contract), Drawings, Specifications, and Modifications issued after execution ofthe Contract. A Modification is 
(1) a written amendment to the Contract signed by both parties, (2) a Change Order, (3) a Construction Change 
Directive or (4) a written order for a minor change in the Work issued by the Architect. 

§ 1.3.9 THE CONTRACT 

The GMP Documents comprise the Contract for Integrated Project Delivery. The Contract represents the entire and 
integrated agreement between the Owner and the Contractor and supersedes prior negotiations, representations or 
agreements, either written or oral. The Contract may be amended or modified only by a Modification. The GMP 
Documents shall not be construed to create a contractual relationship of any kind (1) between the Contractor and the 
Architect or the Architect’s consultants, (2) between the Owner and a Subcontractor or a Sub-subcontractor, (3) 
between the Owner and the Architect or the Architect’s consultants or (4) between any persons or entities other than 
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the Owner and the Contractor. The Architect shall, however, be entitled to performance and enforcement of 
obligations under the Contract intended to facilitate performance of the Architect’s duties. 

§ 1.3.10 THE IMPLEMENTATION DOCUMENTS 

The Implementation Documents consist of the Architect and Contractor’s further development of the GMP 
Documents as necessary to construct the Project. 

§ 1.3.11 OWNER’S BUDGET FOR THE WORK 

The Owner’s Budget for the Work is the amount the Owner has budgeted to construct all elements of the Project 
designed or specified by the Architect and includes contractors’ general conditions costs, overhead and profit. The 
Owner’s Budget for the Work does not include the compensation of the Architect, the costs of the land, rights-of-way, 
financing, contingencies for changes in the Work or other costs that are the responsibility of the Owner. 

. 1 The Owner’s Budget for the Project (see § 2.2.3) includes the Budget for the Work, but 
also includes all other costs of the capital program the Owner assigns to the Project for Owner-supplied 
property and services, as well as Owner contingency funds. Owner costs that are not Cost of the Work shall 
nonetheless be included in the Integrated Project Delivery Team’s planning and consultation processes, so 
that the Cost of the Project is controlled concurrent with any decisions affecting the Cost of the Work. 

§ 1.3.12 INITIAL DECISION MAKER 

The Initial Decision Maker is the person identified in the Owner-Contractor Agreement to render initial decisions on 
Claims in accordance with Section 13.2 and certify termination of the Owner-Contractor Agreement under Section 
7.2.2 of the Owner-Contractor Agreement, A195-2008, Standard Form of Agreement Between Owner and Contractor 
for Integrated Project Delivery. 

§ 1.3.13 INTEGRATED PROJECT DELIVERY 

Integrated Project Delivery is a project delivery approach that integrates people, systems, business structures and 
practices into a process that collaboratively harnesses the talents and insights of all participants to reduce waste and 
optimize efficiency through all phases of design, fabrication and construction. 

§ 1.4 CORRELATION AND INTENT OF THE GMP DOCUMENTS 

§ 1.4.1 The intent of the GMP Documents is to include all items necessary for the proper execution and completion of 
the Work by the Contractor. The GMP Documents are complementary, and what is required by one shall be as binding 
as if required by all; performance by the Contractor shall be required only to the extent consistent with the GMP 
Documents and reasonably inferable from them as being necessary to produce the indicated results. 

§ 1,4.2 Neither organization of the Specifications into divisions, sections and articles, arrangement of Drawings, 
organization of the Model, or the issuance of separate Models shall control the Contractor in dividing the Work among 
Subcontractors or in establishing the extent of Work to be performed by any trade. 

§ 1.4.3 Unless otherwise stated in the GMP Documents, words that have well-known technical or construction 
industry meanings are used in the GMP Documents in accordance with such recognized meanings. 

§ 1.4.4 CAPITALIZATION 

Terms capitalized in these General Conditions include those that are (1) specifically defined, (2) the titles of numbered 
articles or (3) the titles of other documents published by the American Institute of Architects. 

§ 1.4.5 INTERPRETATION 

In the interest of brevity, words such as "all" and "any" and articles such as "the" and "an" may be omitted, but the fact 
that a modifier or an article is absent from one statement and appears in another is not intended to affect the 
interpretation of either statement. 

§ 1.5 USE OF DRAWINGS, SPECIFICATIONS AND OTHER INSTRUMENTS OF SERVICE 

The Architect, Architect’s consultants, Contractor, Subcontractors, Sub-subcontractors and material or equipment 
suppliers are authorized, solely and exclusively for use in completion of the Project, to use and reproduce the 
Instruments of Service provided to them. All copies made under this authorization shall bear the copyright notice, if 
any, shown on the Instruments of Service. The Architect, Architect’s consultants, Contractor, Subcontractors, 
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Sub-subcontractors, and material or equipment suppliers may not use another author’s Instruments of Service on other 
projects without the specific written consent of the Owner and the author of the Instruments of Service, or as 
otherwise provided by a relevant licensing agreement. 

§ 1.5.1 The Architect and Contractor shall utilize a Model as Instruments of Service to the greatest extent practicable 
and pursuant to Section 1.5.2, Unless the parties mutually agree otherwise, the Architect shall be responsible for the 
integration and coordination of the Model throughout the design and construction of the Project. 

§ 1.5.2 SOFTWARE AND DATA EXCHANGE PROTOCOLS 

The Owner, Architect and Contractor shall, at the earliest practical moment, meet and delineate the types of software 
to be used on the Project and establish protocols, standards and tolerances as may be required for the proper execution 
of the Work. The Owner, Architect and Contractor shall work together to establish the permitted uses for all digital 
information, including the Model, to be exchanged on the Project. Such determinations shall be set forth in ALA 
Document E201™-2007, or a similar document, that shall be incorporated by reference into ail agreements for 
services or construction for the Project. 

.1 The Drawings and Specifications physically signed and sealed by the design professional shall 
prevail over any conflicts between them and the digital forms of such drawings and specifications. 

.2 The Architect/ Engineer will provide construction documents in PDF format to the Owner at no 
additional expense. 

§ 1.6 COORDINATION 

The Owner, Architect and Contractor shall coordinate the services provided by one another’s consultants, 
subconsultants, contractors and Subcontractors. Upon request, the Owner, Architect and Contractor shall furnish 
copies of the scopes of services in the services contracts they hold. The Owner shall require that its consultants and 
contractors maintain professional liability insurance and other liability insurance, as appropriate to the services 
provided. 

§1.7 Regular EPD Team Meetings will be scheduled by and through the Owner’s Representative. Unless 
otherwise indicated by the Owner’s Representative, each party shall be represented by appropriate staff at each 
meeting of the IPD Team. During the design phase the Architect shall take meeting minutes and distribute within one 
(1) week of meeting date and during the construction phase the Contractor shall take meeting minutes and distribute 
within one (1) week of meeting date. 

ARTICLE 2 OWNER 
§ 2.1 GENERAL 

§ 2.1.1 The Owner is the person or entity identified as such in this document and is referred to as if singular in number. 

The Owner shall designate in writing a representative who shall have express authority to bind the Owner with respect 
to all matters requiring the Owner’s approval or authorization. The term "Owner" means the Owner or the Owner’s 
authorized representative. 

. 1 Unless directly communicated to the IPD team by one of the entities listed in the next subsection (§ 

2.1.1.2) all decisions of the Owner may be deemed to be communicated by the Owner to the Architect and 
Contractor solely as and when communicated through the Owner’s Representative. 

.2 The only other persons who may make decisions as the "Owner" are: 

(a) the Deputy Superintendent over the Office of Administration and Facility Services; 

(b) the Superintendent; 

(c) the Berkeley County Board of Education. 

.3 By way of example and not exhaustion, the terms "Owner" and "Owner’s Representative" do NOT 
include ANY staff not listed above, nor any individual or group providing input and commentary on the 
Project. Any "input" to be integrated into design and/or construction must be confirmed with the Owner’s 
Representative in consultation with the IPD team, taking into account the entirety of the Project program, 
budget, schedule, aesthetics, and other relevant IPD team considerations. 

§ 2.1.2 The Owner shall furnish information or services required of the Owner by the GMP Documents in a timely 
manner. The Owner shall also furnish any other information or services under the Owner’s control and relevant to the 
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Architect and Contractor’s performance with reasonable promptness after receiving the written request for such 
information or services, 

§ 2.1.3 The Architect and Contractor shall be entitled to rely on the accuracy and completeness of information 
furnished by the Owner. 

§ 2.1.4 The Owner shall provide prompt written notice to the Architect and Contractor if the Owner becomes aware of 
any fault or defect in the Project, including errors, omissions or inconsistencies in the Instruments of Service. 

§ 2.1.5 The Owner shall furnish to the Architect and Contractor, within fifteen days after receipt of a written request, 
information necessary and relevant to give notice of project commencement. 

§ 2.2 INFORMATION AND SERVICES REQUIRED OF THE OWNER 

§ 2.2.1 The Owner shall provide information regarding requirements for and limitations on the Project, including a 
written program which shall set forth the Owner’s objectives, constraints, and criteria, including schedule, space 
requirements and relationships, flexibility, expandability, special equipment, systems and site requirements. 

. 1 The IPD team will refine and develop the Program in the early Conceptualization Phase. The 

Community Meetings process will be a contributing source of information for finalizing the Program. 

§ 2.2.2 Prior to the establishment of the Guaranteed Maximum Price, the Contractor may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations 
under the Contract. Thereafter, the Contractor may only request such evidence if (1) the Owner fails to make payments 
to the Contractor as the GMP Documents require; (2) a change in the Work materially changes the Contract Sum; or 
(3) the Contractor identifies in writing a reasonable concern regarding the Owner’s ability to make payment when due. 
The Owner shall furnish such evidence as a condition precedent to commencement or continuation of the Work or the 
portion of the Work affected by a material change. After the Owner furnishes the evidence, the Owner shall not 
materially vary such financial arrangements without prior notice to the Contractor and Architect. 

§ 2.2.3 The Owner shall establish and periodically update the Owner’s budget for the Project, including (1) the Budget 
for the Work; (2) the Owner’s other costs; and, (3) reasonable contingencies related to all of these costs. If the Owner 
significantly increases or decreases the Owner’s Budget for the Work, the Owner shall notify the Architect and 
Contractor. The Owner and the Architect and Contractor shall thereafter agree to a corresponding change in the 
Owner’s Budget for the Work or in the Project’s scope and quality. 

§ 2.2.4 Except for permits and fees that are the responsibility of the Contractor under the GMP Documents, including 
those required under Section 9.7.1, the Owner shall secure and pay for necessary approvals, easements, assessments 
and charges required for design, construction, use or occupancy of permanent structures or for permanent changes in 
existing facilities. 

§ 2.2.5 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for 
the site of the Project, and a legal description of the site. The surveys and legal information shall include, as applicable, 
grades and lines of streets, alleys, pavements and adjoining property and structures; designated wetlands; adjacent 
drainage; rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions, boundaries and contours of 
the site; locations, dimensions and necessary data with respect to existing buildings, other improvements and trees; 
and information concerning available utility services and lines, both public and private, above and below grade, 
including inverts and depths. All the information on the survey shall be referenced to a Project benchmark. 

§ 2.2.6 The Owner shall furnish, if needed, services of geotechnical engineers, which may include but are not limited 
to test borings, test pits, determinations of soil bearing values, percolation tests, evaluations of hazardous materials, 
seismic evaluation, ground corrosion tests and resistivity tests, including necessary operations for anticipating subsoil 
conditions, with written reports and appropriate recommendations. 

§ 2.2.7 The Owner shall furnish tests, inspections and reports required by law and as otherwise agreed to by the 
parties, such as structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous 
materials, 
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§ 2.2.8 The Owner shall furnish all legal, insurance and accounting services, including auditing services, that may be 
reasonably necessary at any time for the Project to meet the Owner’s needs and interests. 

§ 2.29 The Owner may satisfy its obligation to provide services pursuant to § 2.2.5, § 2.2.6, and § 2.2.7, by 
requesting the Architect to retain the providers of such services; provided however, that the Owner and Architect must 
first agree upon the provider and the estimated fees, rates, or other relevant cost structure. Such providers must 
present, where relevant to the service to be provided, satisfactory proof of professional responsibility insurance 
commensurate with the scope of services provided. Upon apparent satisfactory performance by the third party 
providers, the Owner will reimburse the Architect one hundred five percent (105%) of the actual cost for the agreed 
services. Consideration should be given to firms who have already performed similar work in the area since it would 
follow that their services should be less costly to BCSD. 

ARTICLE 3 ARCHITECT 
§ 3.1 GENERAL 

§ 3.1.1 The Architect is the person or entity identified as such in this document and is referred to as if singular in 
number. The Architect shall be lawfully licensed to practice architecture or engineering or an entity lawfully 
practicing architecture or engineering in the jurisdiction where the Project is located. The Architect shall designate in 
writing a representative who shall have express authority to bind the Architect with respect to all matters related to the 
Project. The term "Architect" means the Architect and the authorized representative. 

§ 3.1.2 Duties, responsibilities and limitations of authority of the Architect as set forth in this document shall not be 
restricted, modified or extended without written consent of the Owner, Contractor and Architect. Consent shall not be 
unreasonably withheld. 

§ 3.1.3 If the employment of the Architect is terminated, the Owner shall employ a successor architect as to whom the 
Contractor has no reasonable objection and whose status under the GMP Documents shall be that of the Architect. 

§ 3.2 ARCHITECT'S GENERAL SERVICES 

§ 3.2.1 The Architect shall assist the Owner in establishing a list of prospective contractors for the Project. 

§ 3.2.2 The Architect shall manage the Architect’s services, consult with the Owner and Contractor, research 
applicable design criteria, attend Project meetings, and report Project progress to the Owner. 

. 1 Included in this scope is a series of Community Input meetings to be arranged by the Owner. 

.2 The Architect shall update the Owner’s Board at its meetings upon Owner request. 

§ 3.2.3 The Architect shall consult with the Owner and Contractor regarding the accuracy and completeness of the 
Contractor’s Estimates, as that term is defined in Section 4.2.3, as the Architect progresses with the preparation of the 
Criteria Design, Detailed Design and Implementation Documents. The Architect shall review the Contractor’s 
Estimates, compare them with the current market information known to the Architect, and report to the Owner any 
material inaccuracies and inconsistencies noted during any such review. 

§ 3.2.4 The Architect shall, at appropriate times, contact the governmental authorities required to approve the GMP 
Documents and the entities providing utility services to the Project. In designing the Project, the Architect shall 
respond to and satisfy applicable design requirements imposed by such governmental authorities and by such entities 
providing utility services. 

. 1 The Arch itect shall carefully study any existing Development Agreement which may apply to the 
real property obtained by the Owner and lead the effort to obtain any clarifications, approvals, waivers, or 
other administrative action that may be useful or necessary to the Project under the applicable development 
regime, as such Development Agreements may contain development constraints or other special 
requirements that vary from the development regulations otherwise in force in Berkeley County. 

§ 3.2.5 The Architect shall assist the Owner in connection with the Owner’s responsibility for filing documents 
required for the approval of governmental authorities having jurisdiction over the Project. The Architect shall generate 
documents suitable for submission to the necessary governmental authorities. 
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§ 3.2.6 The Architect shall perform a quality assurance check on the final design documents and show the list of 
items to be corrected and how they were corrected. A quality check from a third party consultant is encouraged. 

ARTICLE 4 CONTRACTOR 
§ 4.1 GENERAL 

§ 4.1.1 The Contractor is the person or entity identified as such in this document and is referred to as if singular in 
number. The Contractor shall be lawfully licensed in the jurisdiction where the Project is located. The Contractor shall 
designate in writing a representative who shall have express authority to bind the Contractor with respect to all 
matters related to the Project. The term "Contractor" means the Contractor or the Contractor's authorized 
representative. 

§ 4.1.2 If the employment of the Contractor is terminated but the Project is not terminated, the Owner shall employ a 
successor contractor whose status under the GMP Documents shall be that of the Contractor. 

§ 4.2 GENERAL CONSULTATION RESPONSIBILITIES 

§ 4.2.1 Throughout the development of the GMP Documents, the Contractor shall advise the Owner and the Architect 
on proposed site use and improvements, selection of materials, and building systems and equipment. The Contractor 
shall also provide recommendations on constructability; availability of materials and labor; time requirements for 
procurement, installation and construction; and factors related to construction cost including, but not limited to, costs 
of alternative designs or materials, the Owner’s Budget for the Work, and possible cost reductions. 

§ 4.2.2 The Contractor shall assist the Owner in connection with the Owner’s responsibility for obtaining approval for 
the Work from governmental authorities having jurisdiction over the Project. 

§ 4.2.3 The Contractor shall provide estimating services throughout the design of the Project as specifically required in 
Articles 5, 6 and 7, and at other various times agreed to by the Owner, Architect and Contractor. The Contractor shall 
provide estimates of the total cost to the Owner to construct all elements of the Project designed or specified by the 
Architect and shall include contractors’ general conditions costs, overhead and profit (Contractor’s Estimate). The 
Contractor’s Estimate shall not include the compensation of the Architect, the costs of the land, rights-of-way, 
financing, contingencies for changes in the Work, or other costs that are the responsibility of the Owner. The 
Contractor’s Estimates shall increase in detail and refinement as the Architect progresses with the preparation of the 
Criteria Design, Detailed Design and Implementation Documents. 

§ 4.2.3.1 In preparing the Contractor’s Estimates, the Contractor shall include contingencies for design, procurement, 
and reasonable price escalation. The Contractor’s Estimate shall be based on current area, volume or similar 
conceptual estimating techniques. 

§ 4.2.4 For each of the Contractor’s Estimates, provided pursuant to Section 4.2.3, the Contractor shall provide 
adequate detail to support the estimate. The Contractor shall submit its estimates for the Architect’s review and the 
Owner’s acceptance. The Contractor shall advise the Owner and Architect if it appears that any of Contractor’s 
Estimates may exceed the Owner’s most recent Budget for the Work and, in consultation with the Architect, make 
recommendations for corrective action. 

§ 4.2.5 The Contractor does not warrant or guarantee estimates and schedules except as may be included as part of the 
Guaranteed Maximum Price. 

§ 4.2.6 The Contractor shall not be required to provide professional services that constitute the practice of architecture 
or engineering unless such services are specifically required by the GMP Documents for a portion of the Work or 
unless the Contractor needs to provide such services in order to carry out the Contractor’s responsibilities for 
construction means, methods, techniques, sequences and procedures. The Contractor shall not be required to provide 
professional services in violation of applicable law. If professional design services or certifications by a design 
professional related to systems, materials or equipment are specifically required of the Contractor by the GMP 
Documents, the Owner and the Architect will specify all performance and design criteria that such services must 
satisfy. The Contractor shall cause such services or certifications to be provided by a properly licensed design 
professional, whose signature and seal shall appear on all drawings, calculations, specifications, certifications. Shop 
Drawings and other submittals prepared by such professional. Shop Drawings and other submittals related to the Work 
designed or certified by such professional, if prepared by others, shall bear such professional’s written approval when 
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submitted to the Architect, The Owner and the Architect shall be entitled to rely upon the adequacy, accuracy and 
completeness of the services, certifications and approvals performed or provided by such design professionals, 
provided the Owner and Architect have specified to the Contractor all performance and design criteria that such 
services must satisfy. Pursuant to this Section 4.2.6, the Architect will review, approve or take other appropriate action 
on submittals only for the limited purpose of checking for conformance with information given and the design concept 
expressed in the Contract Documents. 

ARTICLE 5 CONCEPTUALIZATION PHASE 

§ 5.1 The Owner, Architect and Contractor shall review the program developed and furnished by the Owner to 
ascertain the requirements of the Project and shall arrive at a mutual understanding of those requirements. The 
Architect shall present its preliminary evaluation to the Owner and Contractor and discuss possible alternative 
approaches to design and construction of the Project, including the feasibility of incorporating environmentally 
responsible design approaches. The Architect shall reach an understanding in writing with the Owner and Contractor 
regarding the requirements of the Project. 

§ 5.2 As soon as practicable, the Architect shall submit to the Owner and Contractor a schedule of the Architect’s 
services for inclusion in the Project schedule. The schedule of the Architect’s services shall include design milestone 
dates, anticipated dates when cost estimates or design reviews may occur, and allowances for periods of time required 
(1) for the Owner’s review (2) for the performance of the Owner’s consultants, and (3) for approval of submissions by 
authorities having jurisdiction over the Project. 

§ 5.3 The Contractor shall prepare and periodically update a Project schedule in collaboration with the Architect. The 
Project schedule shall coordinate and integrate the Contractor’s services, the Architect’s services, and the Owner’s 
responsibilities, and highlight items that could affect the Project’s timely completion. 

§ 5.4 Once the Owner, Architect and Contractor agree to the time limits established by the Project schedule, the 
Owner, Architect and Contractor shall not exceed them, except for reasonable cause. 

§ 5.5 The Architect and Contractor shall provide a preliminary evaluation of the Owner’s program and Budget for the 
Work, each in terms of the other as well as recommendations, if any, with regard to accelerated or fast-track 
scheduling, procurement, or phased construction. The preliminary evaluation shall take into consideration cost 
information, constructability, and procurement and construction scheduling issues. To the extent possible, the 
information shall be integrated into the Model. 

ARTICLE 6 CRITERIA DESIGN PHASE 

§ 6.1 The Architect, in consultation with the Contractor, shall prepare and present for the Owner’s approval a 
preliminary design illustrating the scale and relationship of the Project components. 

§ 6.2 Based on the Owner’s approval of the preliminary design, the Architect, in consultation with the Contractor, 
shall prepare Criteria Design Documents for the Owner’s approval. The Criteria Design Documents shall consist of 
drawings and other documents including a site plan, if appropriate, and preliminary building plans, sections and 
elevations; and may include some combination of study models, perspective sketches, and Models. Preliminary 
selections of major building systems and construction materials shall be noted on the drawings or described in writing. 

§ 6.2.1 Together, the Architect, Contractor, and Owner shall consider environmentally responsible design alternatives, 
such as material choices and building orientation, together with other considerations based on program and aesthetics, 
in developing a design that is consistent with the Owner’s program, schedule and Budget for the Work. The Owner 
may obtain other environmentally responsible design accreditation, grant writing, and similar advanced services 
involving additional consultants or outside parties, as an Additional Service. 

§ 6.2.2 Together, the Architect, Contractor, and Owner shall consider life-cycle costs, and the value of alternative 
materials, building systems and equipment, together with other considerations based on program and aesthetics in 
developing a design for the Project that is consistent with the Owner’s schedule and Budget for the Work. 

§ 6.3 During the Criteria Design Phase, the Architect shall meet with the Owner and Contractor as appropriate to the 
progress of the design to review the Criteria Design Documents as necessary. 
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§ 6.4 The Contractor shall obtain information from potential Subcontractors and material suppliers regarding 
proposed systems or products, including material procurement scheduling, product data sheets, life cycle and energy 
efficiency data, cost data necessary to validate estimates and schedules for their scopes of work, tolerances, and 
prefabrication opportunities, 

§ 6.5 The Contractor, for the Architect’s review and the Owner’s acceptance, shall prepare a procurement schedule for 
items that must be ordered well in advance of construction. If the Owner agrees to procure any items prior to the 
establishment of the Guaranteed Maximum Price, the Owner shall procure the items on terms and conditions 
acceptable to the Contractor. Upon the establishment of the Guaranteed Maximum Price, the Owner shall assign all 
contracts for these items to the Contractor and the Contractor shall thereafter accept responsibility for them. 

§ 6.6 At the conclusion of the Criteria Design Phase, the Owner, Architect and Contractor shall meet to review the 
Criteria Design Documents. 

§ 6.7 Based upon the Criteria Design Documents, the Contractor shall update the Contractor’s Estimate and Project 
schedule. 

§ 6.7.1 If revisions to the Criteria Design Documents are required to comply with the Owner’s Budget for the Work at 
the conclusion of the Criteria Design Phase, the Architect shall consult with the Owner and Contractor to determine 
appropriate solutions. The Architect shall then incorporate any agreed-upon revisions during the Detailed Design 
Phase. 

ARTICLE 7 DETAILED DESIGN PHASE 

§ 7.1 Based on the Owner’s approval of the Criteria Design Documents, as well as the Owner’s authorization of any 
adjustments in the Project requirements and the Owner’s Budget for the Work pursuant to Section 2.2.3, the Architect, 
in consultation with the Owner and Contractor, shall prepare Detailed Design Documents for the Owner’s approval. 
The Detailed Design Documents shall illustrate and describe the development of the approved Criteria Design 
Documents and shall consist of drawings, other documents and the Model. 

§ 7.2 During the Detailed Design Phase, the Architect shall meet with the Owner and Contractor as appropriate and 
necessary to the progress of the design to review the Detailed Design Documents. 

§ 7.3 Prior to the conclusion of the Detailed Design Phase, the Contractor shall furnish to the Owner and Architect a 
list of possible Subcontractors and material suppliers. 

§ 7.4 The Contractor shall provide updates to the Contractor’s Estimate and the Project schedule to ensure consistency 
with the Detailed Design Documents and to incorporate information received from potential Subcontractors and 
material suppliers pursuant to Section 6.4. The Contractor shall obtain additional information as needed to coordinate 
systems, including mechanical, electrical, plumbing and structural, and to verify tolerances. 

§ 7.4.1 If the Contractor’s Estimate at the conclusion of the Detailed Design Phase exceeds the Owner’s Budget for the 
Work, the Owner shall 

.1 give written approval of an increase in the Owner’s Budget for the Work; 

.2 in consultation with the Architect and Contractor, revise the Project program, scope, or quality as 
required to bring the Contractor’s Estimate within the Owner’s Budget for the Work; or 
.3 implement any other mutually acceptable alternative. 

§ 7.4.2 If the Owner chooses to proceed under Section 7.4.1.2, the Architect, without additional compensation, shall 
incorporate the agreed upon modifications as necessary to comply with the Owner’s Budget for the Work, or the 
Owner’s Budget for the Work as adjusted under Section 7.4.1.1. After incorporation of such modifications to comply 
with this Section 7.4.2, the Architect shall, as an Additional Service, make any required revisions to the Drawings, 
Specifications or other documents necessitated by subsequent cost estimates that exceed the Owner’s Budget for the 
Work, except when the excess is due to changes initiated by the Architect in scope, basic systems, or the kinds and 
quality of materials, finishes or equipment. 


AIA Document A295™-2008. Copyright© 2008 by The American Institute of Architects, All rights reserved. WARNING: This AIA'*' Document is protected by 
U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA 6 Document, or any portion of it, may result in 
severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by AIA software at 
11:13:59 on 12/11/2013 under Order No.5662467476_1 which expires on 11/10/2014, and is not for resale. 

User Notes; (794977589) 


PAPR- 002178 


§ 7.5 At the conclusion of the Detailed Design Phase, the Architect shall submit Detailed Design Documents 
consistent with the Owner’s Budget for the Work to the Owner. The Owner, Architect and Contractor shall meet to 
review the Detailed Design Documents. 

§ 7.6 Upon the Owner’s acceptance of the Detailed Design Documents, the Contractor shall prepare a Guaranteed 
Maximum Price proposal for the Owner’s review and acceptance. 

§ 7.7 To the extent that the GMP Documents arc anticipated to require further development in the Implementation 
Documents Phase, the Contractor shall provide in the Guaranteed Maximum Price proposal for such further 
development consistent with the GMP Documents and reasonably inferable therefrom. Such further development does 
not include such things as changes in scope, systems, kinds and quality of materials, finishes or equipment, all of 
which, if required, shall be incorporated by Change Order. 

§ 7.8 The Contractor shall include with the Guaranteed Maximum Price proposal a written statement of its basis, 
which shall include the following: 

.1 A complete list of the documents and information used in preparation of the Guaranteed Maximum 
Price proposal. 

.2 A list of allowances and a statement of their basis. 

.3 A list of the Contractor’s clarifications and assumptions, if any, with regard to the GMP Documents 
and information relied upon in preparation of the Guaranteed Maximum Price proposal. 

.4 The proposed Guaranteed Maximum Price, including a statement of the estimated cost organized by 
trade categories, allowances, contingencies, the Contractor’s Fee, and other items that comprise the 
Guaranteed Maximum Price. 

.5 The anticipated date of Substantia! Completion upon which the Guaranteed Maximum Price proposal is 

based, and a schedule for the issuance dates of the Implementation Documents upon which the 
anticipated Substantial Completion date relies. 

§ 7.9 The Contractor shall meet with the Owner and Architect to review the Guaranteed Maximum Price proposal. In 
the event that the Owner and Architect discover any inconsistencies or inaccuracies in the information presented, they 
shall promptly notify the Contractor, who shall make appropriate adjustments to the Guaranteed Maximum Price 
proposal, its basis, or both. 

§ 7.10 Once accepted by the Owner, the Guaranteed Maximum Price, including the written statement required under 
Section 7.8 as appropriate, shall be set forth in an amendment to the Owner-Contractor Agreement, a copy of which 
amendment the Owner shall provide to the Architect. Upon the Owner’s acceptance of the Guaranteed Maximum 
Price proposal, the Detailed Design Documents upon which the approved Guaranteed Maximum Price is based shall 
become part of the GMP Documents. 

§ 7.10.1 Adjustments to the Guaranteed Maximum Price on account of changes in the Work may be determined by any 
of the methods listed in Section 9.21.3.3. 

§ 7.10.2 If no specific provision is made in the Contractor’s Guaranteed Maximum Price for adjustment of the 
Contractor’s Fee in the case of changes in the Work, or if the extent of such changes is such, in the aggregate, that 
application of the adjustment provisions will cause substantial inequity to the Owner or Contractor, the Contractor’s 
Fee shall be equitably adjusted on the same basis that was used to establish the Fee for the original Work, and the 
Guaranteed Maximum Price shall be adjusted accordingly. 

ARTICLE 8 IMPLEMENTATION DOCUMENTS PHASE 

§ 8.1 Based on the GMP Documents and the Guaranteed Maximum Price, the Architect and Contractor shall prepare 
Implementation Documents, The Implementation Documents shall illustrate and describe the further development of 
the approved GMP Documents and shall set forth in detail the requirements for the construction of the Work. 

§ 8.2 The Contractor shall coordinate with Subcontractors and material suppliers to obtain finalized cost information 
and schedules for their scopes of work and to ensure that the Implementation Documents include sufficient and 
unambiguous information for completion of the Work. 
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§ 8.3 During preparation of the Implementation Documents, the Architect shall consider the Contractor’s 
recommendations for substitutions, and shall incorporate that information, as well as cost or product data, into the 
Implementation Documents. 

§ 8.4 The Architect and the Contractor shall incorporate into the Implementation Documents the design requirements 
of governmental authorities having jurisdiction over the Project. 

§ 8.5 Pursuant to a schedule the Architect and Contractor agree to, the Contractor shall provide Shop Drawings and 
other submittals for the Architect’s review and approval, and incorporation into the Implementation Documents. The 
review of such submittals shall be made pursuant to Section 9.12. 

§ 8.6 The Owner and the Contractor shall agree, in writing, on the commencement date for construction of the Work. 

If the Owner and Contractor agree, the Contractor may begin construction of the Work during the Implementation 
Documents Phase, as appropriate. 

§ 8.7 At the conclusion of the Implementation Documents Phase, the Owner, Architect and Contractor shall meet to 
review the Implementation Documents. Upon the Owner’s approval of the Implementation Documents, they shall 
become part of the GMP Documents and shall take priority over the Detailed Design Documents. 

ARTICLE 9 CONSTRUCTION PHASE 
§ 9.1 GENERAL PROVISIONS 

§ 9.1.1 The Contractor shall perform the Work in accordance with the GMP Documents. 

§ 9.1.2 The Contractor shall not be relieved of obligations to perform the Work in accordance with the GMP 
Documents either by activities or duties of the Architect in the Architect’s administration of the Contract, or by tests, 
inspections or approvals required or performed by persons or entities other than the Contractor, including but not 
limited to International Building Code Chapter 1 and Chapter 17 inspections and inspection reports. 

§ 9.1.3 The Contractor accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to cooperate with the Architect and exercise the Contractor’s skill and judgment in furthering the 
interests of the Owner; to furnish efficient business administration and supervision; to furnish at all times an adequate 
supply of workers and materials; and to perform its services in an expeditious and economical manner consistent with 
the Owner’s interests. 

§ 9.2 REVIEW OF GMP DOCUMENTS AND FIELD CONDITIONS BY CONTRACTOR 

§ 9.2.1 The Contractor shall visit the site and become generally familiar with local conditions under which the Work is 
to be performed and correlate personal observations with requirements of the GMP Documents. 

§ 9.2.2 Because the GMP Documents are complementary, the Contractor shall, before starting construction of each 
portion of the Work, carefully study and compare the various GMP Documents relative to that portion of the Work, as 
well as the information furnished by the Owner pursuant to Section 2.2.5, shall take field measurements of any 
existing conditions related to that portion of the Work, and shall observe any conditions at the site affecting it. The 
Contractor shall promptly report to the Architect and Owner any errors, inconsistencies or omissions discovered by or 
made known to the Contractor as a request for information in such form as the Architect may require. 

.1 The Contractor shall ascertain and factor into its GMP any special, local restrictions, such as HOA 
rules, applicable to the Work (e.g. working hours, jobsite screening, etc.) 

§ 9.2.3 The Contractor is not required to ascertain that the GMP Documents are in accordance with applicable laws, 
statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities, but the Contractor shall 
promptly report to the Architect and Owner any nonconformity discovered by or made known to the Contractor as a 
request for information in such form as the Architect may require. 

§ 9.2.4 Due to the responsibility the Contractor assumes throughout the development of the GMP Documents, neither 
the Owner nor the Architect shall be liable to the Contractor for damages resulting from errors, inconsistencies or 
omissions the Contractor reports pursuant to Section 9,2.2. However, if the Contractor believes that additional cost or 
time is involved because of clarifications or instructions the Architect issues in response to the Contractor’s requests 
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for information pursuant to Section 9 . 2 . 3 , the Contractor shall make Claims as provided in Article 13 , If the Contractor 
fails to perform the obligations of either Sections 9 . 2.2 or 9 . 2 . 3 , the Contractor shall pay such costs and damages to the 
Owner as would have been avoided if the Contractor had performed such obligations. 

§ 9.3 SUPERVISION AND CONSTRUCTION PROCEDURES 

§ 9.3.1 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and attention. The 
Contractor shall be solely responsible for, and have control over, construction means, methods, techniques, sequences 
and procedures and for coordinating all portions of the Work under the Contract. The Contractor shall evaluate the 
jobsite safety thereof and shall be fully and solely responsible for the jobsite safety of such means, methods, 
techniques, sequences or procedures. 

§ 9.3.2 The Contractor shall provide monthly written reports to the Owner and Architect on the progress of the entire 
Work. The Contractor shall maintain a daily log containing a record of weather, Subcontractors working on the site, 
number of workers, Work accomplished, problems encountered and other similar relevant data as the Owner may 
reasonably require. The log shall be available to the Owner and Architect. 

§ 9.3.3 The Contractor shall develop a system of cost control for the Work, including regular monitoring of actual 
costs for activities in progress and estimates for uncompleted tasks and proposed changes. The Contractor shall 
identify variances between actual and estimated costs and report the variances to the Owner and Architect at regular 
intervals. 

§ 9.3.4 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor’s employees, 
Subcontractors and their agents and employees, and other persons or entities performing portions of the Work for, or 
on behalf of, the Contractor or any of its Subcontractors. 

§ 9.3.5 The Contractor shall be responsible for inspection of portions of Work already performed to determine that 
such portions are in proper condition to receive subsequent Work. 

§ 9.4 LABOR AND MATERIALS 

§ 9.4.1 Unless otherwise provided in the GMP Documents, the Contractor shall provide and pay for labor, materials, 
equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other facilities and 
services necessary for proper execution and completion of the Work, whether temporary or permanent and whether or 
not incorporated or to be incorporated in the Work. 

.1 As required by S.C. Code § 8 - 14 - 20 , the Contractor agrees to register and participate in the federal work 
authorization program to verify the employment authorization of all new employees and require agreement 
from its subcontractors, and through the subcontractors, the sub-subcontractors, to register and participate in 
the federal work authorization program to verify the employment authorization of all new employees. 

.2 As required by S.C. Code § 8 - 14 - 40 , the Contractor will comply with the requirements ofTitle 8 , chapter 
14 of the Code of Laws and agrees to provide to the Owner any documentation required to establish either: (a) 
the applicability of this chapter to the contractor, subcontractor, and sub-subcontractor; or (b) the compliance 
with this chapter by the contractor and any subcontractor or sub-subcontractor 


§ 9.4.2 Except in. the case of minor changes in the Work authorized by the Architect in accordance with 
Sections 9.21.4,'the Contractor may make substitutions only with the consent of the Owner, after evaluation by the 
Architect and in accordance with a Change Order or Construction Change Directive. 

§ 9.4.3 The Contractor shall enforce strict discipline and good order among the Contractor’s employees and other 
persons carrying out the Work. The Contractor shall not permit employment of unfit persons or persons not properly 
skilled in tasks assigned to them. 

§ 9.4.4 CRIMINAL HISTORY CHECKS 

The Contractor and each subcontractor of any tier shall: 
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. 1 Perform a Sex Offender Registry search, through http://services.sled.sc.gov/sor/ or a comparable service with 
the same level of access to the National Sex Offender Registry, for each employee to be assigned to labor at the site. 
An employee who is on the National Sex Offender shall not be assigned duties at the site of the Project. 

.2 Perform a SLED CATCH check on employees to be assigned to labor at the site, and not assign an employee 
to the site of the Project without the written consent of the Owner if the employee has been convicted of a crime of 
violence, a crime affecting minors, enticing enrolled child from attendance in school (§16-17-510); disturbing schools 
(§16-17-420); contributing to delinquency of a minor (§16-17-490); or the comparable criminal provisions of another 
jurisdiction. 

.3 Retain and make available for inspection by the Contractor and the District (or its agents) documents evidencing 
compliance with these requirements. 

.4 Bring to the Owner’s attention information indicating that an employee is currently the subject of an active 
prosecution for violating any of the above criminal provisions. 

.5 Owner retains the right to exercise sole discretion to exclude any person whose presence and criminal history 
indicate a concern about the security and safety of the persons or property at the Project site. The Owner may set 
different standards of access based on the phasing, student and staff occupancy status, and other characteristics of the 
work conditions. 

.6 For purposes of this § 9.4., the Owner’s intent is to require checks only for employees who have sufficient access to 
the staff and property at the project site to warrant an extra measure of security. All others whose presence is brief 
and/or supervised, such as manufacturer representatives, deliverymen, home office management and staff, couriers, 
and inspectors, are not required to be run through these procedures. 

.7 To the extent not already exempted by this paragraph, also excluded from the checks required by this § 9.4.4 
are persons performing professional duties at the Project pursuant to a professional license from the State issued 
personally to that professional. 

§ 9.5 WARRANTY 

The Contractor warrants to the Owner and Architect that materials and equipment furnished under the Contract will be 
of good quality and new unless the GMP Documents require or permit otherwise. The Contractor further warrants that 
the Work will conform to the requirements of the GMP Documents and will be free from defects, except for those 
inherent in the quality of the Work the GMP Documents require or permit. Work, materials, or equipment not 
conforming to these requirements is defective. The Contractor’s warranty excludes remedy for damage or defect 
caused by abuse, alterations to the Work not executed by the Contractor, improper or insufficient maintenance, 
improper operation, or normal wear and tear and normal usage. If required by the Architect, the Contractor shall 
furnish satisfactory evidence as to the kind and quality of materials and equipment. 

§ 9.6 TAXES 

The Contractor shall pay sales, consumer, use and similar taxes for the Work provided by the Contractor that are 
legally enacted when bids are received or negotiations concluded, whether or not yet effective or merely scheduled to 
go into effect. 

§ 9.7 PERMITS, FEES, NOTICES, AND COMPLIANCE WITH LAWS 

§ 9.7.1 Unless otherwise provided in the GMP Documents, the Contractor shall secure and pay for permits, fees, 
licenses, and inspections by government agencies necessary for proper execution and completion of the Work that are 
customarily secured and legally required at the time the Guaranteed Maximum Price is established. 

§ 9.7.2 The Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes, 
rules and regulations, and lawful orders of public authorities applicable to performance of the Work. 

§ 9.7.3 If the Contractor performs Work knowing it to be contrary to applicable laws, statutes, ordinances, codes, rules 
and regulations, or lawfiil orders of public authorities, the Contractor shall assume appropriate responsibility for such 
Work and shall bear the costs attributable to correction. 
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§ 9.7.4 CONCEALED OR UNKNOWN CONDITIONS 

If the Contractor encounters conditions at the site that are (1) subsurface or otherwise concealed physical conditions 
that differ materially from those upon which the parties relied in the development of the GMP Documents, the 
Contractor shall promptly provide notice to the Owner and the Architect before conditions are disturbed and in no 
event later than 21 days after first observance of the conditions. The Architect will promptly investigate such 
conditions and, if the Architect determines that they differ materially and cause an increase or decrease in the 
Contractor’s cost of, or time required for, performance of any part of the Work, will recommend an equitable 
adjustment in the Contract Sum or Contract Time, or both. If the Architect determines that the conditions at the site are 
not materially different from those indicated in the GMP Documents and that no change in the terms of the Contract is 
justified, the Architect shall promptly notify the Owner and Contractor in writing, stating the reasons. If either party 
disputes the Architect’s determination or recommendation, that party may proceed as provided in Article 13. 

§ 9.7.5 If, in the course of the Work, the Contractor encounters human remains or recognizes the existence of burial 
markers, archaeological sites or wetlands not indicated in the GMP Documents, the Contractor shall immediately 
suspend any operations that would affect them and shall notify the Owner and Architect. Upon receipt of such notice, 
the Owner shall promptly take any action necessary to obtain governmental authorization required to resume the 
operations. The Contractor shall continue to suspend such operations until otherwise instructed by the Owner but shall 
continue with all other operations that do not affect those remains or features. Requests for adjustments in the Contract 
Sum and Contract Time arising from the existence of such remains or features may be made as provided in Article 13. 

§ 9.8 ALLOWANCES 

§ 9.8.1 The Contractor shall include in the Contract Sum all allowances stated in the GMP Documents. Items covered 
by allowances shall be supplied for such amounts and by such persons or entities as the Owner may direct, but the 
Contractor shall not be required to employ persons or entities to whom the Contractor has reasonable objection. 

§ 9.8.2 Unless otherwise provided in the GMP Documents, 

.1 allowances shall cover the cost to the Contractor of materials and equipment delivered at the site and all 
required taxes, less applicable trade discounts; 

.2 Contractor’s costs for unloading and handling at the site, labor, installation costs, overhead, profit and 
other expenses contemplated for stated allowance amounts shall be included in the Contract Sum but 
not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs 
and the allowances under Section 9.8.2.1 and (2) changes in Contractor’s costs under Section 9.8.2.2. 

§ 9.8.3 Materials and equipment under an allowance shall be selected by the Owner with reasonable promptness. 

§ 9.9 SUPERINTENDENT 

§ 9.9.1 The Contractor shall employ a competent superintendent and necessary assistants who shall be in attendance at 
the Project site during performance of the Work. The superintendent shall represent the Contractor, and 
communications given to the superintendent shall be as binding as if given to the Contractor. 

| § 9.9.2 [Number not Used] 

§ 9.9.3 The Contractor shall not employ a project manager or superintendent to whom the Owner or Architect object. 

The Contractor shall not change the project manager or superintendent without the Owner’s consent, which shall not 
unreasonably be withheld or delayed. 

§ 9.10 CONTRACTOR’S CONSTRUCTION SCHEDULES 

§ 9.10.1 The Contractor shall submit for the Owner’s and Architect’s information a Contractor’s construction schedule 
for the Work. The schedule shall not exceed time limits current under the GMP Documents, shall be revised at 
appropriate intervals as required by the conditions of the Work and Project, shall be related to the entire Project to the 
extent required by the GMP Documents, and shall provide for expeditious and practicable execution of the Work. 

§ 9.10.2 If the GMP Documents require submittals during the Construction Phase, the Contractor shall prepare a 
submittal schedule, promptly after the Owner’s acceptance of the Guaranteed Maximum Price and thereafter as 
necessary to maintain a current submittal schedule, and shall submit the schedule(s) for the Architect’s approval. The 
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Architect’s approval shall not unreasonably be delayed or withheld. The submittal schedule shall (1) be coordinated 
with the Contractor’s construction schedule, and (2) allow the Architect reasonable time to review submittals. If the 
GMP Documents require that the Contractor provide a submittal schedule and the Contractor fails to submit a 
submittal schedule, the Contractor shall not be entitled to any increase in Contract Sum or extension of Contract Time 
based on the time required for review of submittals. Shop Drawings, Product Data, Samples and similar submittals 
required during the Construction Phase are not GMP Documents. 

§ 9.10.3 The Contractor shall perform the Work in general accordance with the most recent construction schedules 
submitted to the Owner and Architect. 

§ 9.11 DOCUMENTS AND SAMPLES AT THE SITE 

The Contractor shall maintain at the site for the Owner one copy of the GMP Documents, in good order and marked 
currently to indicate field changes and selections made during construction, and one copy of approved submittals 
provided during construction. These shall be available to the Architect and shall be delivered to the Architect for 
submittal to the Owner upon completion of the Work as a record of the Work as constructed. 

§ 9.12 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES 

§ 9.12.1 Shop Drawings are drawings, diagrams, models, schedules and other data specially prepared for the Work by 
the Contractor or a Subcontractor, Sub-subcontractor, manufacturer, supplier or distributor to illustrate some portion 
of the Work. If the Architect is entitled to Additional Services because of the deficiencies in the Contractor’s 
submittals, then the Contractor will bear the cost of the Additional Services. 

§ 9.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams and 
other information furnished by the Contractor to illustrate materials or equipment for some portion of the Work. 

§ 9.12.3 Samples are physical examples that illustrate materials, equipment or workmanship and establish standards 
by which the Work will be judged. 

§ 9.12.4 The purpose of Shop Drawings, Product Data, Samples and similar submittals is to demonstrate the way by 
which the Contractor proposes to conform to the information given and the design concept expressed in the GMP 
Documents for those portions of the Work for which the GMP Documents require submittals. Review by the Architect 
is subject to the limitations of Section 9.26.5.2. Informational submittals upon which the Architect is not expected to 
take responsive action may be so identified in the GMP Documents. Submittals that are not required by the GMP 
Documents may be returned by the Architect without action. 

§ 9.12.5 The Contractor shall review for compliance with the GMP Documents, approve and submit to the Architect 
Shop Drawings, Product Data, Samples and similar submittals in accordance with the submittal schedule approved by 
the Architect or, in the absence of an approved submittal schedule, with reasonable promptness and in such sequence 
as to cause no delay in the Work or in the activities of the Owner or of separate contractors. 

§ 9.12.6 By submitting Shop Drawings, Product Data, Samples and similar submittals, the Contractor represents to the 
Owner and Architect that the Contractor has (1) reviewed and approved them, (2) determined and verified materials, 
field measurements and field construction criteria related thereto, or will do so and (3) checked and coordinated the 
information contained within such submittals as consistent with the requirements of the Work and the GMP 
Documents. 

§ 9.12.7 The Contractor shall perform no portion of the Work that requires submittal and review of Shop Drawings, 
Product Data, Samples or similar submittals until the respective submittal has been approved by the Architect. 

§ 9.12.8 The Work shall be in accordance with approved submittals. 

§ 9.12.9 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data, 
Samples or similar submittals, to revisions other than those requested by the Architect on previous submittals. In the 
absence of such written notice, the Architect’s approval of a resubmission shall not apply to such revisions. 
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§ 9.13 USE OF SITE 

The Contractor shall confine operations at the site to times and areas permitted by applicable laws, statutes, 
ordinances, codes, rules and regulations, lawful orders of public authorities, reasonable directions of the Owner 
consistent with the needs of use of the sites as functioning public school facilities, and the GMP Documents and shall 
not unreasonably encumber the site with materials or equipment. 

§ 9.14 CUTTING AND PATCHING 

§ 9.14.1 The Contractor shall be responsible for cutting, fitting or patching required to complete the Work or to make 
its parts fit together properly. All areas requiring cutting, fitting and patching shall be restored to the condition existing 
prior to the cutting, fitting and patching, unless otherwise required by the GMP Documents. 

§ 9.14.2 The Contractor shall not damage or endanger a portion of the Work or fully or partially completed 
construction of the Owner or separate contractors by cutting, patching or otherwise altering such construction, or by 
excavation. The Contractor shall not cut or otherwise alter such construction by the Owner or a separate contractor 
except with written consent of the Owner and of such separate contractor; such consent shall not be unreasonably 
withheld. The Contractor shall not unreasonably withhold from the Owner or a separate contractor the Contractor’s 
consent to cutting or otherwise altering the Work. 

§ 9.15 CLEANING UP 

§ 9.15,1 The Contractor shall keep the premises and surrounding area free from accumulation of waste materials or 
rubbish caused by operations under the Contract. At completion of various phases or locations of the Work, or when an 
areas is otherwise meant to be returned to Owner use temporarily according to phasing and safety plans, the 
Contractor shall remove waste materials, rubbish, the Contractor’s tools, construction equipment, machinery and 
surplus materials from and about that portion of the site. 

§ 9.15.2 If the Contractor fails to clean up as provided in the GMP Documents, the Owner may do so and Owner shall 
be entitled to reimbursement from the Contractor. 

§ 9.16 ACCESS TO WORK 

The Contractor shall provide the Owner and Architect access to the Work in preparation and progress wherever 
located. 

§ 9.17 ROYALTIES, PATENTS AND COPYRIGHTS 

The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or claims for infringement of 
copyrights and patent rights and shall hold the Owner and Architect harmless from loss on account thereof, but shall 
not be responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the GMP Documents, or where the copyright violations are contained in Drawings, 
Specifications or other documents prepared by the Owner or Architect. However, if the Contractor has reason to 
believe that the required design, process or product is an infringement of a copyright or a patent, the Contractor shall 
be responsible for such loss unless such information is promptly furnished to the Architect. 

§ 9.18 INDEMNIFICATION 

§ 9.18.1 To the fullest extent permitted by law the Contractor shall indemnify and hold harmless the Owner, Architect, 
Architect’s consultants, and agents and employees of any of them from and against claims, damages, losses and 
expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the Work, 
provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, disease or death, or to 
injury to or destruction of tangible property (other than the Work itself), but only to the extent caused by the negligent 
acts or omissions of the Contractor, a Subcontractor, anyone directly or indirectly employed by them or anyone for 
whose acts they may be liable, regardless of whether or not such claim, damage, loss or expense is caused in part by a 
party indemnified hereunder. Such obligation shall not be construed to negate, abridge, or reduce other rights or 
obligations of indemnity that would otherwise exist as to a party or person described in this 
Section 9.18. 

§ 9.18.2 In claims against any person or entity indemnified under this Section 9.18 by an employee of the Contractor, 
a Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable, the 
indemnification obligation under Section 9.18.1 shall not be limited by a limitation on amount or type of damages. 
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compensation or benefits payable by or for the Contractor or a Subcontractor under workers’ compensation acts, 
disability benefit acts or other employee benefit acts. 

§ 9.19 SUBCONTRACTORS 
§ 9.19.1 DEFINITIONS 

§ 9.19.1.1 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of 
the Work at the site. The term "Subcontractor" is referred to throughout the GMP Documents as if singular in number 
and means a Subcontractor or an authorized representative of the Subcontractor, The term "Subcontractor" does not 
include a separate contractor or Subcontractors of a separate contractor. 

§ 9.19.1.2 A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to 
perform a portion of the Work at the site. The term "Sub-subcontractor" is referred to throughout the GMP Documents 
as if singular in number and means a Sub-subcontractor or an authorized representative of the Sub-subcontractor. 

§ 9.19.2 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK 
§ 9.19.2.1 The Owner and the Architect shall have full access to Contractor’s buy-out of the Project. The Contractor 
shall include in its GMP Proposal the names of persons or entities (including those who are to furnish materials or 
equipment fabricated to a special design) proposed for each principal portion of the Work. The Owner and Architect 
may reply within 14 days to the Contractor in writing stating (1) whether the Owner or the Architect has reasonable 
objection to any such proposed person or entity or (2) that additional time is required for review. Failure of the Owner 
or Architect to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 9.19.2.2 The Contractor shall not contract with a proposed person or entity to whom the Owner or Architect has 
made reasonable and timely objection. The Contractor shall not be required to contract with anyone to whom the 
Contractor has made reasonable objection. 

§ 9.19.2.3 If the Owner or Architect has reasonable objection to a person or entity proposed by the Contractor, the 
Contractor shall propose another to whom the Owner or Architect has no reasonable objection. If the proposed but 
rejected Subcontractor was reasonably capable of performing the Work, the Contract Sum and Contract Time shall be 
increased or decreased by the difference, if any, occasioned by such change, and an appropriate Change Order shall be 
issued before commencement of the substitute Subcontractor’s Work. However, no increase in the Contract Sum or 
Contract Time shall be allowed for such change unless the Contractor has acted promptly and responsively in 
submitting names as required. 

§ 9.19.2.4 The Contractor shall not substitute a Subcontractor, person or entity previously selected if the Owner or 
Architect makes reasonable objection to such substitution, 

§ 9.19.3 SUBCONTRACTUAL RELATIONS 

Each Subcontractor, to the extent of the Work to be performed by the Subcontractor, is bound to the Contractor by 
terms of the GMP Documents, and assumes toward the Contractor all the obligations and responsibilities, including 
the responsibility for safety of the Subcontractor’s Work, which the Contractor, by these Documents, assumes toward 
the Owner and Architect. Each subcontract agreement shall preserve and protect the rights of the Owner and Architect 
under the GMP Documents with respect to the Work to be performed by the Subcontractor so that subcontracting 
thereof will not prejudice such rights, and shall allow to the Subcontractor, unless specifically provided otherwise in 
the subcontract agreement, the benefit of all rights, remedies and redress against the Contractor that the Contractor, by 
the GMP Documents, has against the Owner. Each Subcontract contains the same agreements with regard to 
Sub-subcontractors. The Contractor shall make available to each proposed Subcontractor, prior to the execution of the 
subcontract agreement, copies of the GMP Documents and other documents to which the Subcontractor will be bound. 


§ 9.19.4 CONTINGENT ASSIGNMENT OF SUBCONTRACTS 

§ 9.19.4.1 Each subcontract agreement for a portion of the Work is assigned by the Contractor to the Owner, provided 
that 

.1 assignment is effective only after termination of the Contract by the Owner for cause pursuant to 

Section 7.2.2 of the Owner-Contractor Agreement and only for those subcontract agreements that the 
Owner accepts by notifying the Subcontractor and Contractor in writing; and 
.2 assignment is subject to the prior rights of the suretyobli gated under bond relating to the Contract. 
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When the Owner accepts the assignment of a subcontract agreement, the Owner assumes the prospective rights and 
obligations under the subcontract to complete the subcontractor’s Work, but the Contractor remains responsible for 
any liability theretofore accrued to the subcontractor and for any claims of the subcontractor arising from or relating 
back to Work of the subcontractor prior to assignment, 

§ 9.19.4.2 Upon such assignment, if the Work has been suspended for more than 30 days, the Subcontractor’s 
compensation shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 9.19.4.3 Upon such assignment to the Owner under this Section 9.19.4, the Owner may further assign the subcontract 
to a successor contractor or other entity. 

§ 9.20 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS 

§ 9.20.1 OWNER’S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE CONTRACTS 
§ 9.20.1.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner’s 
own forces, and to award separate contracts in connection with other portions of the Project or other construction or 
operations on the site under Conditions of the Contract identical or substantially similar to these including those 
portions related to insurance and waiver of subrogation. If the Contractor claims that delay or additional cost is 
involved because of such action by the Owner, the Contractor shall make such Claim as provided in Article 13. 

§ 9.20.1.2 When separate contracts are awarded for different portions of the Project or other construction or operations 
on the site, the term "Contractor" in the GMP Documents in each case shall mean the Contractor who executes each 
separate contract. 

§ 9.20,1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces and of each separate 
contractor with the Work of the Contractor, who shall cooperate with them. The Contractor shall participate with other 
separate contractors and the Owner in reviewing their construction schedules. The Contractor shall make any revisions 
to the construction schedule deemed necessary after a joint review and mutual agreement. The construction schedules 
shall then constitute the schedules to be used by the Contractor, separate contractors and the Owner until subsequently 
revised. 

§ 9.20.1.4 Unless otherwise provided in the GMP Documents, when the Owner performs construction or operations 
related to the Project with the Owner’s own forces, the Owner shall be deemed to be subject to the same obligations 
and to have the same rights that apply to the Contractor under the Contract. 

§ 9.20.2 MUTUAL RESPONSIBILITY 

§ 9.20.2.1 The Contractor shall afford the Owner and separate contractors reasonable opportunity for introduction and 
storage of their materials and equipment and performance of their activities, and shall connect and coordinate the 
Contractor’s construction and operations with theirs as required by the GMP Documents. 

§ 9.20.2.2 If part of the Contractor’s Work depends for proper execution or results upon construction or operations by 
the Owner or a separate contractor, the Contractor shall, prior to proceeding with that portion of the Work, promptly 
report to the Architect apparent discrepancies or defects in such other construction that would render it unsuitable for 
such proper execution and results. Failure of the Contractor so to report shall constitute an acknowledgment that the 
Owner’s or separate contractor’s completed or partially completed construction is fit and proper to receive the 
Contractor’s Work, except as to defects not then reasonably discoverable. 

§ 9.20.2.3 Each Contractor shall pay costs incurred by a separate contractor because of the Contractor’s delays, 
improperly timed activities or defective construction, 

§ 9.20.2.4 The Contractor shall promptly remedy damage the Contractor wrongfully causes to completed or partially 
completed construction or to property of the Owner, separate contractors as provided in Section 9.25.2.5. 

§ 9.20.2.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching as are 
described for the Contractor in Section 9.14. 
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§ 9,20.3 OWNER’S RIGHT TO CLEAN UP 

If a dispute arises among the Contractor, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and the Architect will allocate the cost among those responsible. 

§ 9.21 CHANGES IN THE WORK 
§ 9.21.1 GENERAL 

§ 9.21.1.1 Changes in the Work may be accomplished after execution of the Contract without invalidating the 
Contract, by Change Order, Construction Change Directive or order for a minor change in the Work, subject to the 
limitations stated in this Section 9.21 and elsewhere in the GMP Documents. 

§ 9.21.1.2 A Change Order shall be based upon agreement among the Owner, Contractor and Architect; a Construction 
Change Directive requires agreement by the Owner and Architect and may or may not be agreed to by the Contractor; 
an order for a minor change in the Work may be issued by the Architect alone. 

§ 9.21.1.3 Changes in the Work shall be performed under applicable provisions of the GMP Documents, and the 
Contractor shall proceed promptly, unless otherwise provided in the Change Order, Construction Change Directive or 
order for a minor change in the Work. 

§ 9.21,2 CHANGE ORDERS 

§ 9.21.2.1 A Change Order is a written instrument prepared by the Architect and signed by the Owner, Contractor and 
Architect stating their agreement upon all of the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum; and 
.3 The extent of the adjustment, if any, in the Contract Time. 

§ 9,21.3 CONSTRUCTION CHANGE DIRECTIVES 

§ 9.21.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and 
Architect, directing a change in the Work prior to agreement on adjustment, if any, in the Contract Sum or Contract 
Time, or both. The Owner may by Construction Change Directive, without invalidating the Contract, order changes in 
the Work within the general scope of the Contract consisting of additions, deletions or other revisions, the Contract 
Sum and Contract Time being adjusted accordingly. 

§ 9.21.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms of a Change 
Order. 

§ 9.21.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum, the adjustment shall 
be based on one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; 

.2 Unit prices stated in the GMP Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 

percentage fee; or 

.4 As provided in Section 9.21.3.7. 

§ 9.21.3.4 If unit prices are stated in the GMP Documents or subsequently agreed upon, and if quantities originally 
contemplated are materially changed in a proposed Change Order or Construction Change Directive so that 
application of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or 
Contractor, the applicable unit prices shall be equitably adjusted. 

§ 9.21.3.5 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the change in 
the Work involved and advise the Architect of the Contractor’s agreement or disagreement with the method, if any, 
provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum or 
Contract Time. 


AIA Document A295™ - 2008. Copyright© 2008 by The American Institute of Architects. All rights reserved. WARNING: This A! A'” Document is protected by 
U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA' 1 ' Document, or any portion of it. may result in 
severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by AIA software at 
11:13:59 on 12/11/2013 under Order No.5662467476_1 which expires on 11/10/2014, and is not for resale. 

User Notes: (794977589) 


PAPR-002188 



§ 9,21.3.6 A Construction Change Directive signed by the Contractor indicates the Contractor’s agreement therewith, 
including adjustment in Contract Sum and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§ 9.21.3.7 If the Contractor does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum, the Architect shal 1 determine the method and the adjustment on the basis of reasonable expenditures and savings 
of those performing the Work attributable to the change, including, in case of an increase in the Contract Sum, an 
amount for overhead and profit as set forth below. In such case, and also under Section 9.21.3.3.3, the Contractor shall 
keep and present, in such form as the Architect may prescribe, an itemized accounting together with appropriate 
supporting data. Unless otherwise provided in the GMP Documents, costs for the purposes of this Section 9.21.3.7 
shall be limited to the following, and only in reasonable amounts: 

.1 Costs of labor, including social security and unemployment insurance, fringe benefits required by 
agreement, and workers’ compensation insurance; 

.2 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 
consumed; 

.3 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the Contractor 
or others; 

.4 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to the 
Work; and 

.5 Additional costs of supervision and field office personnel directly attributable to the change. 

.6 Limit on percent markup for overhead and profit on change orders is as follows: Self performing work 
is limited to a maximum of 15%; overhead and profit on subcontractor work is 7%. 

§ 9.21.3.8 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change that results in a 
net decrease in the Contract Sum shall be actual net cost as confirmed by the Architect. When both additions and 
credits covering related Work or substitutions are involved in a change, the allowance for overhead and profit shall be 
figured on the basis of net increase, if any, with respect to that change. 

§ 9.21.3.9 Pending final determination of the total cost of a Construction Change Directive to the Owner, the 
Contractor may request payment for Work completed under the Construction Change Directive in Applications for 
Payment. The Architect will make an interim determination for purposes of monthly certification for payment for 
those costs and certify for payment the amount that the Architect determines, in the Architect’s professional judgment, 
to be reasonably justified. The Architect’s interim determination of cost shall adjust the Contract Sum on the same 
basis as a Change Order, subject to the right of either party to disagree and assert a Claim in accordance with Article 
13. 

§ 9.21.3.10 When the Owner and Contractor agree with a determination made by the Architect concerning the 
adjustments in the Contract Sum and Contract Time, or otherwise reach agreement upon the adjustments, such 
agreement shall be effective immediately and the Architect will prepare a Change Order. Change Orders may be 
issued for all or any part of a Construction Change Directive. 

§ 9.21.4 MINOR CHANGES IN THE WORK 

The Architect has authority to order minor changes in the Work not involving adjustment in the Contract Sum or 
extension of the-Contract Time, if not inconsistent with Owner instructions to the Architect and not inconsistent with 
the intent of the GMP Documents. Prior to issuing a Minor Change, the Architect shall notify the Contractor and the 
Owner of the nature, extent and anticipated time of issuance of the proposed directive. The Architect and Contractor 
shall make adjustments to the GMP Documents to reflect the proposed directive for the review of the Owner, Architect 
and Contractor. The Contractor must determine the effect of the proposed directive on the cost and time of completion 
of the Work and on the Contractor’s ability to construct the work in accordance with the revised GMP Documents and 
provide appropriate recommendations to the Owner and Architect. Such changes will be effected by written order 
signed by the Architect and shall be binding on the Owner and Contractor.. 

§ 9.22 TIME 
§ 9.22.1 DEFINITIONS 

§ 9.22.1.1 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted 
in the GMP Documents for Substantial Completion of the Work after commencement of Construction. 
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§ 9,22.12 The date of Substantial Completion is the date certified by the Architect in accordance with Section 10.1. 
An Office of School Facilities ("OSF") occupancy permit does not suffice to certify Substantial Completion for 
purposes of these Contract Documents. 

§ 9.22.1.3 The term "day” as used in the GMP Documents shall mean calendar day unless otherwise specifically 
defined. 

§ 9.22.2 PROGRESS AND COMPLETION 

§ 9.22.2.1 Time limits stated in the GMP Documents for the Substantial Completion of the Work are of the essence of 
the Contract. By executing the GMP Amendment the Contractor confirms that the Contract Time is a reasonable 
period for performing the Work. 

§ 9.22.2.2 The Contractor shall not knowingly, except by agreement or instruction of the Owner in writing, 
prematurely commence operations on the site or elsewhere prior to the effective date of insurance required by Article 
11 to be furnished by the Contractor and Owner. The date of commencement of the Work shall not be changed by the 
effective date of such insurance. 

§ 9.22.2.3 The Contractor shall proceed expeditiously with adequate forces and shall achieve Substantial Completion 
within the Contract Time. 

§ 9.22.3 DELAYS AND EXTENSIONS OF TIME 

§ 9.22.3.1 If the Contractor is delayed at any time in the commencement or progress of the Work by causes that justify 
delay, as more specifically addressed in the following subsections, then the Contract Time shall be extended by 
Change Order for such reasonable time as the Architect may determine. 

§ 9.22.3.2 Claims relatingto time shall be made in accordance with applicable provisions of Article 13. The Contractor 
waives any Claim relating to time that is not made in accordance with applicable provisions of Article 13. The 
Contractor also waives and releases any Claim for additional costs of any nature premised upon the Owner’s failure to 
give an extension of time, unless the Contractor has given to the Owner and Architect, within the applicable time limits 
set forth in the Contract Documents, a proper Claim for the time. 

§ 9.22.3.3 The Contractor is not entitled to an extension of time, compensation of any nature, costs, or damages, if the 
Contractor is delayed by an event or the occurrence of any risk, either of which was within the scope of the 
Contractor’s contractual responsibility to foresee, estimate, predict, acquire, control, plan for, contract for, and 
manage in order to accomplish the Work required by the Contract Documents. The Contractor’s responsibilities 
include, but are not limited to, the following: 

. 1 Anticipating and accounting for variable and inconsistent labor, materials, supplies, and site access; 

.2 Subcontractor and supplier insolvency, default, non-performance (including the performance and 
correction of non-conforming work), and financial non-responsibility; and 

.3 Other events for which the Contractor has the risk of anticipating and managing in order to 
accomplish the Work within the price and time called for in the Contract. Assessment of the existence of the 
basis for a time extension shall be determined by the Contractor’s construction schedule. 

§ 9.22.3.4 A basis may exist for an extension of time if: 

. 1 The Contractor is delayed in performing the Work, but solely to the extent that delays are caused by 

events that are beyond the control and/or contractual responsibility of the Contractor, its 
subcontractors, sub-subcontractors, and suppliers at every tier; 

.2 Delays directly impact the Contractor’s ability to achieve Completion of the Work in accordance 
with the Contract Time requirements established by the Contract Documents, as amended by 
executed Change Order; 

.3 Delays cannot be made up by reasonable efforts; and 
.4 Delays stem from the following causes: 


I nit. 
I 
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a. Class 1 causes: (i) an act or failure to act on the part of the Owner, any consultant or 
employee of the Owner, or of a separate contractor employed by the Owner that is a breach 
of this Agreement; or (ii) an injunction against Owner or Owner’s representatives; 

b. Class 2 causes: A Class 2 cause of delay is any other cause of delay not the responsibility of 
either the Owner or the Contractor, as defined herein. Such causes, include, but are not 
limited to inclement weather; acts of God; fire; riots; civil commotions; acts of War; 
unavoidable casualties to the Work in progress, except where insurance pays the cost of 
resulting delays or extended General Conditions costs; epidemics; quarantine restrictions; 
organized labor disputes; freight embargoes; unanticipated and undiscoverable 
environmental issues (except as to matters addressed in Article 10); abnormal labor and 
material shortages not customarily encountered or caused by events not reasonable 
foreseeable; or other cause traditionally defined as "force majeure." Any inclement 
weather causes of delay must include NOAA trend data for rain and temperature averages 
over the last 25 years to show it was not reasonably anticipated. 

§9.22.3.5 If the basis exists for an extension of time and the Contractor has timely submitted a Claim documenting the 
basis for such extension, the Owner may exercise one of the following options: 


.1 For Class 1 causes, the Owner may accept a reasonable and appropriate time extension to cover such 
delay and grant a corresponding adjustment in the Contract Sum. The Contract Sum will be 
adjusted only to the extent of those necessary and reasonable on-site costs incurred by the field 
office and such other job site costs made necessary as a consequence of the delay; 

.2 For Class 2 causes, the Owner may accept a reasonable and appropriate time extension to cover such 
delay and there will be no corresponding adjustment in the Contract Sum. The Contractor’s sole 
recourse will be entitlement to a time extension, regardless of actual sources or causes of delay; 

.3 The Owner may order the Contractor to accelerate construction activity by working overtime and by 
adding extra forces in order to overcome such delays, after the Contractor’s submission to the 
Owner of a good faith estimate of the costs of such acceleration. The Owner may then adjust the 
Contract Sum compensate the Contractor for such directed acceleration. The Contractor’s direct 
costs used in determining such adjustment to the Contract Sum are limited to properly substantiated 
and documented premium or overtime labor costs or other costs necessary to accomplish such 
acceleration; or 

,4 The Owner may employ a combination of the above remedies. 


§ 9.22.3.6 Neither the Owner nor the Architect will be obligated or liable to Contractor for, and Contractor 

hereby expressly waives claims against Owner and Architect on account of, damages, costs, expenses, or related 
impacts that the Contractor, its Subcontractors, sub-subcontractors, suppliers, or other persons may incur as a result of 
a Class 2 cause. The Contractor likewise waives claims for damages, costs, or expenses incurred by the Contractor, its 
Subcontractors, sub-subcontractors, and suppliers due to a delay resulting from a Class 1 cause, except and solely to 
the extent of those costs allowed under Section 9 . 21 . 3 . 7 , plus any necessary site-specific General Conditions costs 
incurred by the Contractor as a result of the delay. 


§ 9.22.3.7 The Contractor is not entitled to a separate extension of the Contract Time for each one of the causes 

of delay that may have concurrent or interrelated effects on the progress of the Work. Concurrent causes of delay shall 
be considered a single delay. Furthermore, the Contractor is not entitled to an extension of time for concurrent delays 
that include delays due to the fault of the Contractor that, regardless of the delay caused by the Owner, increase the 
duration of the Work. 


§ 9.22.3.8 The Contractor shall not be entitled to any additional compensation for its inability to complete the Work 
early (or prior to the date of Substantial Completion set forth in the Agreement) due to a Class 1 or Class 2 cause. 

§ 9.22,3.9 Where a delay is not a Class 1 or Class 2 cause, the Contractor shall be responsible to reimburse the Owner 
for the cost of Additional Services of the Architect, if any, attributable to the delay. 
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§ 9.23 PAYMENTS 
§ 9.23.1 CONTRACT SUM 

The Contract Sum is the total amount payable by the Owner to the Contractor for performance of the Work under the 
GMP Documents, subject to the Guaranteed Maximum Price. 

§ 9.23.2 SCHEDULE OF VALUES 

The Contractor shall submit to the Architect, before the first Application for Payment submitted for construction of the 
Work, a schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such 
form and supported by such data to substantiate its accuracy as the Architect or Owner may require. This schedule, 
once accepted by the Architect and the Owner, shall be used as a basis for reviewing the Contractor’s Applications for 
Payment. 

§ 9.23.3 APPLICATIONS FOR PAYMENT 

§ 9.23.3.1 At least ten days before the date established for each progress payment, the Contractor shall submit to the 
Architect an itemized Application for Payment prepared in accordance with the schedule of values, for completed 
portions of the Work. Such application shall be notarized and supported by such data substantiating the Contractor’s 
right to payment as the Owner or Architect may require, such as copies of requisitions from Subcontractors and 
material suppliers, and shall reflect retainage provided for in the GMP Documents. 

Copies of invoices and paid receipts are to be organized in the same sequence as the schedule of values. Each line item 
should have a copy of a calculator tape which sums up the invoices and paid receipts. For subcontractors’ invoices, a 
G702 formatted pay application may be used. The Contractor shall submit an updated critical path schedule with each 
pay application showing whether or not the Work is on schedule. If the Work is not on schedule, the Contractor should 
provide recovery information on how the substantial completion will be achieved. 

§ 9.23.3.1.1 As provided in Section 9.21.3.9, such applications may include requests for payment on account of 
changes in the Work that have been properly authorized by Construction Change Directives, or by interim 
determinations of the Architect, but not yet included in Change Orders. 

§ 9.23.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Contractor does not intend to pay a Subcontractor or material supplier, unless such Work has been performed by others 
whom the Contractor intends to pay. 

§ 9.23.3.2 Unless otherwise provided in the GMP Documents, payments shall be made on account of materials and 
equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If approved in advance 
by the Owner, payment may similarly be made for materials and equipment suitably stored off the site at a location 
agreed upon in writing. Payment for materials and equipment stored on or off the site shall be conditioned upon 
compliance by the Contractor with procedures satisfactory to the Owner to establish the Owner’s title to such materials 
and equipment or otherwise protect the Owner’s interest, and shall include the reasonable and necessary costs of 
applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.23.3.3 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner 
no later than the time of payment. The Contractor further warrants that upon submittal of an Application for Payment 
all Work for which Certificates for Payment have been previously issued and payments received from the Owner shall, 
to the best of the Contractor’s knowledge, information and belief, be free and clear of liens, claims, security interests 
or encumbrances in favor of the Contractor, Subcontractors, material suppliers, or other persons or entities making a 
claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.23.4 CERTIFICATES FOR PAYMENT 

§ 9.23.4.1 The Architect will consult with the Owner as to each Application for Payment and, within seven days after 
receipt of the Contractor’s properly completed and substantiated Application for Payment, either issue to the Owner a 
Certificate for Payment, with a copy to the Contractor, for such amount as the Architect determines is properly due, or 
notify the Contractor and Owner in writing of the Architect’s reasons for withholding certification in whole or in part 
as provided in Section 9.23.5.1. 

§ 9.23.4.2 The issuance of a Certificate for Payment will constitute a representation by the Architect to the Owner, 
based on the Architect’s evaluation of the Work and the data comprising the Application for Payment, that, to the best 
of the Architect’s knowledge, information and belief, the Work has progressed to the point indicated and that the 
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quality of the Work is in accordance with the GMP Documents. The foregoing representations are subject to an 
evaluation of the Work for conformance with the GMP Documents upon Substantial Completion, to results of 
subsequent tests and inspections, to correction of minor deviations from the GMP Documents prior to completion and 
to specific qualifications expressed by the Architect. The issuance of a Certificate for Payment will recommend 
payment in the amount certified. However, the issuance of a Certificate for Payment will not be a representation that 
the Architect has (1) made exhaustive or continuous on-site inspections to check the quality or quantity of the Work, 
(2) reviewed construction means, methods, techniques, sequences or procedures, (3) reviewed copies of requisitions 
received from Subcontractors and material suppliers and other data requested by the Owner to substantiate the 
Contractor’s right to payment, or (4) made examination to ascertain how or for what purpose the Contractor has used 
money previously paid on account of the Contract Sum. 

§ 9.23.4.3 The Architect shall maintain a record of the Applications and Certificates for Payment. 

§ 9.23.5 DECISIONS TO WITHHOLD CERTIFICATION 

§ 9.23.5.1 The Architect may withhold a Certificate for Payment in whole or in part, to the extent reasonably necessary 
to protect the Owner, if in the Architect’s opinion the representations to the Owner required by Section 9.23.4.2 
cannot be made. If the Architect is unable to certify payment in the amount of the Application, the Architect will notify 
the Contractor and Owner as provided in Section 9.23.4.1. If the Contractor, Owner, and Architect cannot agree on a 
revised amount, the Architect will promptly issue a Certificate for Payment for the amount for which the Architect is 
able to make such representations to the Owner. The Architect may also withhold a Certificate for Payment or, 
because of subsequently discovered evidence, may nullify the whole or a part of a Certificate for Payment previously 
issued, to such extent as may be necessary in the Architect’s opinion to protect the Owner from loss for which the 
Contractor is responsible, including loss resulting from acts and omissions described in Section 9.3.2, because of 
.1 defective Work not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security 
acceptable to the Owner is provided by the Contractor; 

.3 failure of the Contractor to make payments properly to Subcontractors or for labor, materials or 

equipment; 

.4 damage to the Owner or a separate contractor; 

.5 reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid 

balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 

.6 failure to carry out the Work in accordance with the GMP Documents; 

.7 failure to process submittals in accordance with the terms of this agreement. 

§ 9.23.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

§ 9.23.5.3 If the Architect withholds certification for payment under Section 9.23,5.1.3, the Owner may, at its sole 
option, issue joint checks to the Contractor and to any Subcontractor or material or equipment suppliers to whom the 
Contractor failed to make payment for Work properly performed or material or equipment suitably delivered. If the 
Owner makes payments by joint check, the Owner shall notify the Architect and the Architect will reflect such 
payment on the next Certificate for Payment. Owner is not required in any way to use, or refrain from use of, its rights 
in this clause for the benefit of any party for any reason. 

§ 9.23.6 PROGRESS PAYMENTS 

§ 9.23.6.1 After the Architect has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the GMP Documents, and shall so notify the Architect. 

§ 9.23.6.2 The Contractor shall pay each Subcontractor no later than seven days after receipt of payment from the 
Owner the amount to which the Subcontractor is entitled, reflecting percentages actually retained from payments to 
the Contractor on account of the Subcontractor’s portion of the Work. The Contractor shall, by appropriate agreement 
with each Subcontractor, require each Subcontractor to make payments to Sub-subcontractors in a similar manner. 

§ 9.23.6.3 The Architect will, on request, furnish to a Subcontractor, if practicable, information regarding percentages 
of completion or amounts applied for by the Contractor and action taken thereon by the Architect and Owner on 
account of portions of the Work done by such Subcontractor. 
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§ 9.23.6.4 The Owner has the right to request written evidence from the Contractor that the Contractor has properly 
paid Subcontractors and material and equipment suppliers amounts paid by the Owner to the Contractor for 
subcontracted Work. If the Contractor fails to furnish such evidence within seven days, the Owner shall have the right 
to contact Subcontractors to ascertain whether they have been properly paid. Neither the Owner nor Architect shall 
have an obligation to pay or to see to the payment of money to a Subcontractor, except as may otherwise be required 
by law. 

§ 9.23.6.5 Contractor payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.23.6.2, 9.23.6.3 and 9.23.6.4. 

§ 9.23.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work. 

| § 9.23.6.7 [Number not Used] 

§ 9.23.7 FAILURE OF PAYMENT 

| See South Carolina Code Ann. § 29-6-10 etseq.. 

§ 9.23.8 PARTIAL OCCUPANCY OR USE 

§ 9.23.8.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Contractor, provided such occupancy or use is consented to 
by the insurer as required under Section 11.3.1.5 and authorized by public authorities having jurisdiction over the 
Project. Such partial occupancy or use may commence whether or not the portion is substantially complete, provided 
the Owner and Contractor have accepted in writing the responsibilities assigned to each of them for payments, 
retainage, if any, security, maintenance, heat, utilities, damage to the Work and insurance, and have agreed in writing 
concerning the period for correction of the Work and commencement of warranties required by the GMP Documents. 
When the Contractor considers a portion substantially complete, the Contractor shall prepare and submit a list to the 
Architect as provided under Section 10.1.4. Consent of the Contractor to partial occupancy or use shall not be 
unreasonably withheld. The stage of the progress of the Work shall be determined by written agreement between the 
Owner and Contractor or, if no agreement is reached, by decision of the Architect. 

§ 9.23.8.2 Immediately prior to such partial occupancy or use, the Owner, Contractor and Architect shall jointly 
inspect the area to be occupied or portion of the Work to be used in order to determine and record the condition of the 
Work. 

§ 9.23.8.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the GMP Documents. 

§ 9.24 PROTECTION OF PERSONS AND PROPERTY 
§ 9.24.1 SAFETY PRECAUTIONS AND PROGRAMS 

The Contractor shall be responsible for initiating, maintaining and supervising all safety precautions and programs in 
connection with the performance of the Contract. 

§ 9.24.2 SAFETY OF PERSONS AND PROPERTY 

§ 9.24.2.1 The Contractor shall take reasonable precautions for safety of, and shall provide reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby, most especially the staff and 
students on site; 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site, 
under care, custody or control of the Contractor or the Contractor’s Subcontractors or 
Sub-subcontractors; 

.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 
structures and utilities not designated for removal, relocation or replacement in the course of 
construction, and 

.4 finishes, fixtures, equipment, furniture, permanent signage, automobiles, artwork, display cases, 
memorabilia, electronics, textbooks, school supplies, library books, stored media in all formats, 


AIA Document A295™ - 2008. Copyright© 2008 by The American Institute of Architects. All rights reserved. WARNING: This AIA^ Document is protected hy 
U.S, Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA W Document, or any portion of it, may result in 
severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by AIA software at 
11:13:59 on 12/11/2013 under Order No.5662467476_1 which expires on 11/10/2014, and is not for resale. 

User Notes: (794977589) 


PAPR-002194 


occupants’ personal effects, and similar property normally encountered within the school environment. 


§ 9.24.2.2 The Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes, 
rules and regulations, and lawful orders of public authorities bearing on safety of persons or property or their 
protection ffom damage, injury or loss. 

§ 9.24.2.3 The Contractor shall erect and maintain, as required by existing conditions and performance of the Contract, 
reasonable safeguards for safety and protection, including posting danger signs and other warnings against hazards, 
promulgating safety regulations and notifying owners and users of adjacent sites and utilities, 

§ 9.24.2.4 When use or storage of explosives or other hazardous materials or equipment or unusual methods are 
necessary for execution of the Work, the Contractor shall exercise utmost care and carry on such activities under 
supervision of properly qualified personnel. 

§ 9.24.2.5 The Contractor shall promptly remedy damage and loss (other than damage or loss insured under property 
insurance required by the GMP Documents) to property referred to in Sections 9.24.2.1.2 and 9.24.2.1.3 caused in 
whole or in part by the Contractor, a Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by 
any of them, or by anyone for whose acts they may be liable and for which the Contractor is responsible under Sections 
9.24.2,1.2 and 9.24.2,1.3, except damage or loss attributable to acts or omissions of the Owner or Architect or anyone 
directly or indirectly employed by either of them, or by anyone for whose acts either of them may be liable, and not 
attributable to the fault or negligence of the Contractor. The foregoing obligations of the Contractor are in addition to 
the Contractor’s obligations under Section 9.18. 

§ 9.24.2.6 The Contractor shall designate a responsible member of the Contractor’s organization at the site whose duty 
shall be the prevention of accidents. This person shall be the Contractor’s superintendent unless otherwise designated 
by the Contractor in writing to the Owner and Architect. 

§ 9.24.2.7 The Contractor shall not permit any part of the construction or site to be loaded so as to cause damage or 
create an unsafe condition. 

§ 9.24.2.8 INJURY OR DAMAGE TO PERSON OR PROPERTY 

If Owner or Contractor suffers injury or damage to person or property because of an act or omission of the other, or of 
others for whose acts such party is legally responsible, written notice of such injury or damage, whether or not insured, 
shall be given to the other within a reasonable time not exceeding 21 days after discovery. The notice shall provide 
sufficient detail to enable the other to investigate the matter. 

§ 9.24.3 HAZARDOUS MATERIALS 

§ 9.24.3.1 The Contractor is responsible for compliance with any requirements included in the GMP Documents 
regarding hazardous materials. If the Contractor encounters a hazardous material or substance not addressed in the 
GMP Documents and if reasonable precautions will be inadequate to prevent foreseeable bodily injury or death to 
persons resulting ffom a material or substance, including but not limited to asbestos or polychlorinated biphenyl 
(PCB), encountered on the site by the Contractor, the Contractor shall, upon recognizing the condition, immediately 
stop Work in the affected area and report the condition to the Owner and Architect in writing. 

§ 9.24.3.2 Upon receipt of the Contractor’s written notice, the Owner shall obtain the services of a licensed laboratory 
to verify the presence or absence of the material or substance reported by the Contractor and, in the event such material 
or substance is found to be present, to cause it to be rendered harmless. Unless otherwise required by the GMP 
Documents, the Owner shall fUrnish in writing to the Contractor and Architect the names and qualifications of persons 
or entities who are to perform tests verifying the presence or absence of such material or substance or who are to 
perform the task, of removal or safe containment of such material or substance. The Contractor and the Architect will 
promptly reply to the Owner in writing stating whether or not either has reasonable objection to the persons or entities 
proposed by the Owner. If either the Contractor or Architect has an objection to a person or entity proposed by the 
Owner, the Owner shall propose another to whom the Contractor and the Architect have no reasonable objection. 
When the material or substance has been rendered harmless. Work in the affected area shall resume upon written 
agreement of the Owner and Contractor. By Change Order, the Contract Time shall be extended appropriately and the 
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Contract Sum shall be increased in the amount of the Contractor’s reasonable additional costs of shut-down, delay and 
start-up. 

§ 9.24.3.3 [Number not Used] [Note: BCSD cannot indemnify third (3 rd ) parties. Look at managing this risk through 
Contractor's insurance program .] 

§ 9.24.3.4 The Owner shall not be responsible under this Section 9.24.3 for materials or substances the Contractor 
brings to the site unless such materials or substances are required by the GMP Documents. The Owner shall be 
responsible for materials or substances required by the GMP Documents, except to the extent of the Contractor’s fault 
or negligence in the use and handling of such materials or substances. 

§ 9.24.3.5 The Contractor shall indemnify the Owner for the cost and expense the Owner incurs (1) for remediation of 
a material or substance the Contractor brings to the site and negligently handles, or (2) where the Contractor fails to 
perform its obligations under Section 9.24.3.1, except to the extent that the cost and expense are due to the Owner’s 
fault or negligence. 

§ 9.24.3.6 If, without negligence on the part of the Contractor, the Contractor is held liable by a government agency for 
the cost of remediation of a hazardous material or substance solely by reason of performing Work as required by the 
GMP Documents, the Owner shall reimburse the Contractor for actual cost charged to the Contractor by the 
government agency. 

§ 9.24.4 EMERGENCIES 

In an emergency affecting safety of persons or property, the Contractor shall act, at the Contractor’s discretion, to 
prevent threatened damage, injury or loss. Additional compensation or extension of time claimed by the Contractor on 
account of an emergency shall be determined as provided in Article 13 and Section 9.21. 

§ 9.25 UNCOVERING AND CORRECTION OF WORK 
§ 9.25.1 UNCOVERING OF WORK 

§ 9.25.1.1 If a portion of the Work is covered contrary to the Architect’s request or to requirements specifically 
expressed in the GMP Documents, it must, if requested in writing by the Architect, be uncovered for the Architect’s 
examination and be replaced at the Contractor’s expense without change in the Contract Time. 

§ 9.25.1.2 If a portion of the Work has been covered that the Architect has not specifically requested to examine prior 
to its being covered, the Architect may request to see such Work and it shall be uncovered by the Contractor. If such 
Work is in accordance with the GMP Documents, costs of uncovering and replacement shall, by appropriate Change 
Order, be at the Owner’s expense. If such Work is not in accordance with the GMP Documents, such costs and the cost 
of correction shall be at the Contractor’s expense unless the condition was caused by the Owner or a separate 
contractor in which event the Owner shall be responsible for payment of such costs. 

§ 9.25.2 CORRECTION OF WORK 
§ 9.25.2.1 BEFORE OR AFTER SUBSTANTIAL COMPLETION 

The Contractor shall promptly correct Work rejected by the Architect or failing to conform to the requirements of the 
GMP Documents, whether discovered before or after Substantial Completion and whether or not fabricated, installed 
or completed. Costs of correcting such rejected Work, including additional testing and inspections, the cost of 
uncovering and replacement, and compensation for the Architect’s services and expenses made necessary thereby, 
shall be at the Contractor’s expense. 

§ 9.25.2.2 AFTER SUBSTANTIAL COMPLETION 

§ 9.25.2.2.1 In addition to the Contractor’s obligations under Section 9.5, if, within one year after the date of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties 
established under Section 9.23.8.1, or by terms of an applicable special warranty required by the GMP Documents, 
any of the Work is found to be not in accordance with the requirements of the GMP Documents, the Contractor shall 
correct it promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the 
Contractor a written acceptance of such condition. The Owner shall give such notice promptly after discovery of the 
condition. During the one-year period for correction of Work, if the Owner fails to notify the Contractor and give the 
Contractor an opportunity to make the correction, the Owner waives the rights to require correction by the Contractor 
and to make a claim for breach of warranty. If the Contractor fails to correct nonconforming Work within a reasonable 
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time during that period after receipt of notice from the Owner or Architect, the Owner may correct it in accordance 
with Section 9.25.2.7. 


§ 9.25.2.2.2 The one-year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ 9.25.2.2.3 The one-year period for correction of Work shall not be extended by corrective Work performed by the 
Contractor pursuant to this Section 9.25.2. 

§ 9.25.2.3 The Contractor shall remove from the site portions of the Work that are not in accordance with the 
requirements of the GMP Documents and are neither corrected by the Contractor nor accepted by the Owner. 

§ 9.25.2.4 The Contractor shall bear the cost of correcting destroyed or damaged construction, whether completed or 
partially completed, of the Owner or separate contractors caused by the Contractor’s correction or removal of Work 
that is not in accordance with the requirements of the GMP Documents. 

§ 9.25.2.5 Nothing contained in this Section 9.25.2 shall be construed to establish a period of limitation with respect to 
other obligations the Contractor has under the GMP Documents. Establishment of the one-year period for correction 
of Work as described in Section 9.25.2.2 relates only to the specific obligation of the Contractor to correct the Work, 
and has no relationship to the time within which the obligation to comply with the GMP Documents may be sought to 
be enforced, nor to the time within which proceedings may be commenced to establish the Contractor’s liability with 
respect to the Contractor’s obligations other than specifically to correct the Work. 

§ 9.25.2.6 OWNER’S RIGHT TO STOP THE WORK 

Upon commencement of the Work, if the Contractor fails to correct Work that is not in accordance with the 
requirements of the GMP Documents as required by Section 9.25.2 or repeatedly fails to carry out Work in accordance 
with the GMP Documents, the Owner may issue a written order to the Contractor to stop the Work, or any portion 
thereof, until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not 
give rise to a duty on the part of the Owner to exercise this right for the benefit of the Contractor or any other person or 
entity, except to the extent required by Section 9.20.1.3. 

§ 9.25.2.7 OWNER’S RIGHT TO CARRY OUT THE WORK 

Upon commencement of the Work, if the Contractor defaults or neglects to carry out the Work in accordance with the 
GMP Documents and fails within a ten-day period after receipt of written notice from the Owner to commence and 
continue correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to 
other remedies the Owner may have, correct such deficiencies. In such case an appropriate Change Order shall be 
issued deducting from payments then or thereafter due the Contractor the reasonable cost of correcting such 
deficiencies, including Owner’s expenses and compensation for the Architect’s additional services made necessary by 
such default, neglect or failure. Such action by the Owner and amounts charged to the Contractor are both subject to 
prior approval of the Architect. If payments then or thereafter due the Contractor are not sufficient to cover such 
amounts, the Contractor shall pay the difference to the Owner. 

§ 9.25.3 ACCEPTANCE OF NONCONFORMING WORK 

If, after receiving the Architect’s professional recommendation in writing, the Owner prefers to accept Work that is 
not in accordance with the requirements of the GMP Documents, the Owner may do so instead of requiring its removal 
and correction, in which case the Contract Sum will be reduced as appropriate and equitable. Such adjustment shall be 
effected whether or not final payment has been made. 

§ 9.26 ARCHITECT’S ADMINISTRATION OF THE CONTRACT 
§ 9.26.1 The Architect shall provide administration of the Contract as set forth below. 

§ 9.26.2 The Architect shall advise and consult with the Owner during the Construction Phase. The Architect shall 
have authority to act on behalf of the Owner only to the extent provided in this Agreement. The Architect shall not 
have control over, charge of, or responsibility for the construction means, methods, techniques, sequences or 
procedures, or for safety precautions and programs in connection with the Work, nor shall the Architect be responsible 
for the Contractor’s failure to perform the Work in accordance with the requirements of the GMP Documents. The 
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Architect shall be responsible for the Architect’s negligent acts or omissions, but shall not have control over or charge 
of, and shall not be responsible for, acts or omissions of the Contractor or of any other persons or entities performing 
portions of the Work. 

§ 9.26.3 The Architect responsibility to administer the Contract terminates on the date the Architect issues the final 
Certificate for Payment. 

§ 9.26.4 EVALUATIONS OF THE WORK 

§ 9.26.4.1 The Architect shall visit the site at intervals appropriate to the stage of construction, or as otherwise required 
in Section 1.5.4 in the Agreement between the Owner and Architect, to become generally familiar with the progress 
and quality of the portion of the Work completed, and to determine, in general, if the Work observed is being 
performed in a manner indicating that the Work, when fully completed, will be in accordance with the GMP 
Documents. However, the Architect shall not be required to make exhaustive or continuous on-site inspections to 
check the quality or quantity of the Work. On the basis of the site visits, the Architect shall create and distribute to the 
Project participants frequent site visit reports containing narrative and photographic progress updates and summaries 
of the site visit, and otherwise keep the Owner reasonably informed about the progress and quality of the portion of the 
Work completed, and report to the Project participants (1) known or suspected deviations from the GMP Documents 
and from the most recent construction schedule, and (2) known or suspected defects and deficiencies observed in the 
Work. 

§ 9.26.4.2 The Architect has the authority to reject Work that does not conform to the GMP Documents. Whenever the 
Architect considers it necessary or advisable, the Architect shall have the authority to require inspection or testing of 
the Work in accordance with the provisions of the GMP Documents, whether or not such Work is fabricated, installed 
or completed. However, neither this authority of the Architect nor a decision made in good faith either to exercise or 
not to exercise such authority shall give rise to a duty or responsibility of the Architect to the Contractor, 

Subcontractors, material and equipment suppliers, their agents or employees or other persons or entities performing 
portions of the Work. 

§ 9.26.4.3 The Architect, in. consultation with the other Project participants, shall interpret and decide matters 
concerning performance under, and requirements of, the GMP Documents on written request of either the Owner or 
Contractor. The Architect’s response to such requests shall be made in writing within any time limits agreed upon or 
otherwise with reasonable promptness. 

§ 9.26.4.4 Interpretations and decisions of the Architect shall be consistent with the intent of and reasonably inferable 
from the GMP Documents and shall be in writing or in the form of drawings. When making such interpretations and 
decisions, the Architect shall not show partiality to either, and shall not be liable for results of interpretations or 
decisions rendered in good faith. The Architect’s decisions on matters relating to aesthetic effect shall be final if 
consistent with the intent expressed in the GMP Documents. 

§ 9.26.5 SUBMITTALS 

§ 9.26.5.1 The Architect shall review the Contractor’s submittal schedule, if any, and shall not unreasonably delay or 
withhold approval. The Architect’s action in reviewing submittals shall be taken in accordance with the approved 
submittal schedule or with reasonable promptness while allowing sufficient time in the Architect’s professional 
judgment to permit adequate review. 

§ 9.26.5.2 In accordance with the Architect-approved submittal schedule, the Architect shall review and approve or 
take other appropriate action upon the Contractor’s submittals such as Shop Drawings, Product Data and Samples, but 
only for the limited purpose of checking for conformance with information given and the design concept expressed in 
the GMP Documents. Review of such submittals is not for the purpose of determining the accuracy and completeness 
of other information such as dimensions, quantities, and installation or performance of equipment or systems, which 
are the Contractor’s responsibility. The Architect’s review shall not constitute approval of safety precautions or, 
unless otherwise specifically stated by the Architect, of any construction means, methods, techniques, sequences or 
procedures. The Architect’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. 

§ 9.26.5.3 If the GMP Documents specifically require the Contractor to provide professional design services or 
certifications by a design professional related to systems, materials or equipment, the Architect shall specify the 
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appropriate performance and design criteria that such services must satisfy. The Architect shall review shop drawings 
and other submittals related to the Work designed or certified by the design professional retained by the Contractor 
that bear such professional’s seal and signature when submitted to the Architect. The Architect shall be entitled to rely 
upon the adequacy, accuracy and completeness of the services, certifications and approvals performed or provided by 
such design professionals. 

§ 9.26.5.4 The Architect shall review and respond to requests for information about the GMP Documents. The 
Architect shall set forth in the GMP Documents the requirements for requests for information. Requests for 
information shall include, at a minimum, a detailed written statement that indicates the specific Drawings or 
Specifications in need of clarification and the nature of the clarification requested. The Architect’s response to such 
requests shall be made in writing within any time limits agreed upon, or otherwise with reasonable promptness. If 
appropriate, the Architect shall prepare and issue supplemental Drawings and Specifications in response to requests 
for information. 

§ 9.26.5.5 The Architect shall maintain a record of submittals and copies of submittals supplied by the Contractor in 
accordance with the requirements of the GMP Documents. 

§ 9.26.5.6 The contractor shall arrange for monthly aerial photographs of the project site and distribute copies to BCSD 
and the Architect. 

ARTICLE 10 CLOSEOUT PHASE 
§10.1 PROJECT COMPLETION 

§ 10.1.1 The Architect and its consultants shall conduct inspections to determine the date or dates of Substantial 
Completion and the date of final completion; issue Certificates of Substantial Completion; receive from the Contractor 
and forward to the Owner, for the Owner’s review and records, written warranties and related documents required by 
the GMP Documents and assembled by the Contractor; and issue a final Certificate for Payment based upon a final 
inspection indicating the Work complies with the requirements of the GMP Documents. 

§ 10.1.2 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the GMP Documents so that the Owner can occupy or utilize the Work for 
its intended use. 

§ 10.1.3 The Architect’s and Consultants’ inspections shall be conducted with the Owner to check conformance of the 
Work with the requirements of the GMP Documents and to verify the accuracy and completeness of the list submitted 
by the Contractor of Work to be completed or corrected. Work designed by Consultants pursuant to professional 
license(s) must be inspected and approved by the same professionally licensed Consultant or another principal in the 
Consultant’s firm who holds the same professional license(s). The presence of the Owner or any third party during 
these inspections does not alter the responsibilities of the parties. 

§ 10.1.4 When the Contractor considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Contractor shall prepare and submit to the Architect a comprehensive list of 
items to be completed or corrected prior to final payment. Failure to include an item on such list does not alter the 
responsibility of the Contractor to complete all Work in accordance with the GMP Documents. 

§ 10.1.5 Upon receipt of the Contractor’s list, the Architect and Consultants will make an inspection to determine 
whether the Work or designated portion thereof is substantially complete. If these inspections disclose any item, 
whether or not included on the Contractor’s list, which is not sufficiently complete in accordance with the GMP 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 
Contractor shall, before issuance of the Certificate of Substantial Completion, complete or correct such item upon 
notification by the Architect. In such case, the Contractor shall then submit a request for another inspection by the 
Architect and Consultants to determine Substantial Completion. 

§ 10.1.6 When the. Work or designated portion thereof is substantially complete, the Architect will prepare a 
Certificate of Substantial Completion that shall establish the date of Substantial Completion, shall establish 
responsibilities of the Owner and Contractor for security, maintenance, heat, utilities, damage to the Work and 
insurance, shall inform the Owner about the balance of the Contract Sum remaining to be paid the Contractor, 
including the amount to be retained from the Contract Sum, if any, for final completion or correction of the Work, and 
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shall fix the time within which the Contractor shall finish all items on the list accompanying the Certificate. Warranties 
required by the GMP Documents shall commence on the date of Substantial Completion of the Work or designated 
portion thereof unless otherwise provided in the Certificate of Substantial Completion. 

§ 10.1.7 The Architect shall forward to the Owner the following information received from the Contractor: (1) consent 
of surety or sureties, if any, to reduction in or partial release of retainage or the making of final payment; (2) affidavits, 
receipts, releases and waivers of liens or bonds indemnifying the Owner against liens; and (3) any other 
documentation required of the Contractor under the GMP Documents. 

. 1 The Architect shall incorporate all as-built data into the construction drawings and provide a PDF 
version of the construction drawings for the Owner within six (6) months of the contract substantial 
completion date. The PDF as-builts shall be organized so that there is a separate file for each sheet. 

§ 10.1.8 After eleven (11) months after the date of Substantial Completion, the Architect shall, without additional 
compensation, conduct a meeting with the Owner to review the facility operations and performance. 

. 1 The Architect shall create and distribute to the Project participants a site visit report containing a 
narrative of any operational performance or warranty issues discovered and the report shall be provided 
within one week of site visit. 

§ 10.1.9 The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for their written 
acceptance of responsibilities assigned to them in such Certificate. Upon such acceptance and consent of surety, if any, 
the Owner shall make payment of retainage applying to such Work or designated portion thereof. Such payment shall 
be adjusted for Work that is incomplete or not in accordance with the requirements of the GMP Documents. 

§ 10.2 FINAL COMPLETION AND FINAL PAYMENT 

§ 10.2.1 Upon receipt of the Contractor’s written notice that the Work is ready for final inspection and acceptance and 
upon receipt of a final Application for Payment, the Architect and relevant Consultants will promptly make such 
inspection and, when the Architect finds the Work acceptable under the GMP Documents and the Contract fully 
performed, the Architect will promptly issue a final Certificate for Payment stating that to the best of the Architect’s 
knowledge, information and belief, and on the basis of the Architect’s on-site visits and inspections, the Work has 
been completed in accordance with terms and conditions of the GMP Documents and that the entire balance found to 
be due the Contractor and noted in the final Certificate is due and payable. The Architect’s final Certificate for 
Payment will constitute a further representation that conditions listed in Section 10.2.2 as precedent to the 
Contractor’s being entitled to final payment have been fulfilled. 

§ 10.2.2 Neither final payment nor any remaining retained percentage shall become due until the Contractor submits to 
the Architect (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with 
the Work for which the Owner or the Owner’s property might be responsible or encumbered (less amounts withheld 
by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required by the GMP 
Documents to remain in force after final payment is currently in effect and will not be canceled or allowed to expire 
until at least 30 days’ prior written notice has been given to the Owner, (3) a written statement that the Contractor 
knows of no substantial reason that the insurance will not be renewable to cover the period required by the GMP 
Documents, (4) consent of surety, if any, to final payment and (5), if required by the Owner, other data establishing 
payment or satisfaction of obligations, such as receipts, releases and Waivers of liens, claims, security interests or 
encumbrances arising out of the Contract, to the extent and in such form as may be designated by the Owner. 

§ 10.2.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Contractor or by issuance of Change Orders affecting final completion, and the Architect so confirms, the 
Owner shall, upon application by the Contractor and certification by the Architect, and without terminating the 
Contract, make payment of the balance due for that portion of the Work fully completed and accepted. If the remaining 
balance for Work not fully completed or corrected is less than retainage stipulated in the GMP Documents, and if 
bonds have been furnished, the written consent of surety to payment of the balance due for that portion of the Work 
fully completed and accepted shall be submitted by the Contractor to the Architect prior to certification of such 
payment. Such payment shall be made under terms and conditions governing final payment, except that it shall not 
constitute a waiver of claims. 
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§ 10.2.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the GMP Documents; or 
.3 terms of special warranties required by the GMP Documents. 

§ 10.2.5 Acceptance of final payment by the Contractor, a Subcontractor or material supplier shall constitute a waiver 
of claims by that payee except those previously made in writing and identified by that payee as unsettled at the time of 
final Application for Payment. 

ARTICLE 11 INSURANCE AND BONDS 
§11.1 CONTRACTOR’S LIABILITY INSURANCE 

§ 11.1.1 After consultation with the Owner as to the insurance needs of the project, the Contractor shall purchase from 
and maintain in a company or companies lawfully authorized to do business in the jurisdiction in which the Project is 
located such insurance as will protect the Contractor from claims set forth below which may arise out of or result from 
the Contractor’s operations and completed operations under the Contract and for which the Contractor may be legally 
liable, whether such operations be by the Contractor or by a Subcontractor or by anyone directly or indirectly 
employed by any of them, or by anyone for whose acts any of them may be liable: 

.1 Claims under workers’ compensation, disability benefit and other similar employee benefit acts that are 
applicable to the Work to be performed; 

.2 Claims for damages because of bodily injury, occupational sickness or disease, or death of the 
Contractor’s employees; 

.3 Claims for damages because of bodily injury, sickness or disease, or death of any person other than the 
Contractor’s employees; 

.4 Claims for damages insured by usual personal injury liability coverage; 

.5 Claims for damages, other than to the Work itself, because of injury to or destruction of tangible 

property, including loss of use resulting therefrom; 

.6 Claims for damages because of bodily injury, death of a person or property damage arising out of 

ownership, maintenance or use of a motor vehicle; 

.7 Claims for bodily injury or property damage arising out of completed operations; 

.8 Claims involving contractual liability insurance applicable to the Contractor’s obligations under 
Section 9.18; and 

.9 Other coverages, if any, as may be agreed upon. 

§ 11.1.2 The insurance required by Section 11.1.1 shall be written for not less than limits of liability specified in the 
GMP Documents or required by law, whichever coverage is greater. Coverages, whether written on an occurrence or 
claims-made basis, shall be maintained without interruption from the date of commencement of the Work until the 
date of final payment and termination of any coverage required to be maintained after final payment, and, with respect 
to the Contractor’s completed operations coverage, until the expiration of the period for correction of Work or for such 
other period for maintenance of completed operations coverage as specified in the GMP Documents. 

§ 11.1.3 Certificates of insurance acceptable to the Owner shall be filed with the Owner prior to commencement of the 
Work and thereafter upon renewal or replacement of each required policy of insurance. These certificates and the 
insurance policies required by this Section 11.1 shall contain a provision that coverages afforded under the policies 
will not be canceled or allowed to expire until at least 30 days’ prior written notice has been given to the Owner. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, shall 
be submitted with the final Application for Payment as required by Section 10.2 and thereafter upon renewal or 
replacement of such coverage until the expiration of the time required by Section 11.1.2. Information concerning 
reduction of coverage on account of revised limits or claims paid under the General Aggregate, or both, shall be 
furnished by the Contractor with reasonable promptness, 

§ 11.1.4 The Contractor shall cause the commercial liability coverage required by the GMP Documents to include (1) 
the Owner, the Architect and the Architect’s consultants as additional insureds for claims caused in whole or in part by 
the Contractor’s negligent acts or omissions during the Contractor’s operations; and (2) the Owner as an additional 
insured for claims caused in whole or in part by the Contractor’s negligent acts or omissions during the Contractor’s 
completed operations. 
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§ 11.2 OWNER’S LIABILITY INSURANCE 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 


§ 11.3 PROPERTY INSURANCE 

§ 11.3.1 The Contractor shall purchase and maintain, in a company or companies lawfully authorized to do business in 
the jurisdiction in which the Project is located, property insurance written on a builder’s risk "all-risk" or equivalent 
policy form mutally acceptable to the Contractor and the Owner in the amount of the initial Contract Sum, plus value 
of subsequent Contract Modifications and cost of materials supplied or installed by others, comprising total value for 
the entire Project at the site on a replacement cost basis without optional deductibles. Such property insurance shall be 
maintained, unless otherwise provided in the GMP Documents or otherwise agreed in writing by all persons and 
entities who are beneficiaries of such insurance, until final payment has been made as provided in Section 10.2 or until 
no person or entity other than the Owner has an insurable interest in the property required by this Section 11.3 to be 
covered, whichever is later. This insurance shall include interests of the Owner, the Contractor, Subcontractors and 
Sub-subcontractors in the Project. 

§ 11.3.1.1 Property insurance shall be on an "all-risk" or equivalent policy form and shall include, without limitation, 
insurance against the perils of fire (with extended coverage) and physical loss or damage including, without 
duplication of coverage, theft, vandalism, malicious mischief, collapse, earthquake, flood, windstorm, falsework, 
testing and startup, temporary buildings and debris removal including demolition occasioned by enforcement of any 
applicable legal requirements, and shall cover reasonable compensation for Architect’s and Contractor’s services and 
expenses required as a result of such insured loss. 

| § 11.3.1.2 [Number not Used] 

§ 11.3.1.3 The Contractor and the Owner shall consult and agree upon the amount and responsibility for the 
deductibles and the desirability of various endorsements and limits that may be available. 

§ 11.3.1.4 This property insurance shall cover portions of the Work stored off the site, and also portions of the Work in 
transit. 

§ 11.3.1.5 Partial occupancy or use in accordance with Section 9.23.8 shall not commence until the insurance company 
or companies providing property insurance have consented to such partial occupancy or use by endorsement or 
otherwise. The Owner and the Contractor shall take reasonable steps to obtain consent of the insurance company or 
companies and shall, without mutual written consent, take no action with respect to partial occupancy or use that 
would cause cancellation, lapse dr reduction of insurance. 

§ 11.3.2 BOILER AND MACHINERY INSURANCE 

The Owner shall purchase and maintain boiler and machinery insurance required by the GMP Documents or by law, 
which shall specifically cover such insured objects during installation and until final acceptance by the Owner; this 
insurance shall include interests of the Owner, Contractor, Subcontractors and Sub-subcontractors in the Work, and 
the Owner and Contractor shall be named insureds. 

§ 11.3.3 LOSS OF USE INSURANCE 

The Owner, at the Owner’s option, may purchase and maintain such insurance as will insure the Owner against loss of 
use of the Owner’s property due to fire or other hazards, however caused. The Owner waives all rights of action 
against the Contractor for loss of use of the Owner’s property, including consequential losses due to fire or other 
hazards however caused. 

§ 11.3.4 If the Contractor requests in writing that insurance for risks other than those described herein or other special 
causes of loss be included in the property insurance policy, the Owner shall, if possible, include such insurance, and 
the cost thereof shall be charged to the Contractor by appropriate Change Order. 

§ 11.3,5 If during the Project construction period the Owner insures properties, real or personal or both, at or adjacent 
to the site by property insurance under policies separate from those insuring the Project, or if after final payment 
property insurance is to be provided on the completed Project through a policy or policies other than those insuring the 
Project during the construction period, the Owner shall waive all rights in accordance with the terms of 
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Section 11.3.7 for damages caused by fire or other causes of loss covered by this separate property insurance. All 
separate policies shall provide this waiver of subrogation by endorsement or otherwise. 

§ 11.3.6 Before an exposure to loss may occur, the Owner and the Contractor shall file with each other a copy of each 
policy that includes insurance coverages required by this Section 11.3. Each policy shall contain all generally 
applicable conditions, definitions, exclusions and endorsements related to this Project. Each policy shall contain a 
provision that the policy will not be canceled or allowed to expire, and that its limits will not be reduced, until at least 
30 days’ prior written notice has been given to the Contractor. 

§ 11.3.7 WAIVERS OF SUBROGATION 

The Owner and Contractor waive all rights against (1) each other and any of their Subcontractors, Sub-subcontractors, 
agents and employees, each of the other, and (2) the Architect, Architect’s consultants, separate contractors described 
in Section 9.20, if any, and any of their Subcontractors, Sub-subcontractors, agents and employees, for damages 
caused by fire or other causes of loss to the extent covered by property insurance obtained pursuant to this Section 11.3 
or other property insurance applicable to the Work, except such rights as they have to proceeds of such insurance. The 
Owner or Contractor, as appropriate, shall require of the Architect, Architect’s consultants, separate contractors 
described in Section 9.20, if any, and the Subcontractors, Sub-subcontractors, agents and employees of any of them, 
by appropriate written agreement, similar waivers each in favor of other parties enumerated herein. The policies shall 
provide such waivers of subrogation by endorsement or otherwise. A waiver of subrogation shall be effective as to a 
person or entity even though that person or entity would otherwise have a duty of indemnification, contractual or 
otherwise, did not pay the insurance premium directly or indirectly, and whether or not the person or entity had an 
insurable interest in the property damaged. 

| § 11.3.8 [Number not Used] 

| § 11.3.9 [Number not Used] 

j § 11.3.10 [Number not Used] 

§ 11.4 PERFORMANCE BOND AND PAYMENT BOND 

§ 11.4.1 The Contractor must furnish bonds meeting the standards for such bonds stated in the South Carolina 
Consolidated Procurement Code covering faithful performance of the Contract and payment of obligations arising 
thereunder as stipulated in bidding requirements or specifically required in the GMP Documents on the date of 
execution of the Contact. 

§ 11.4.2 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment of 
obligations arising under the Contract, the Contractor shall promptly furnish a copy of the bonds or shall authorize a 
copy to be furnished. 

ARTICLE 12 MISCELLANEOUS PROVISIONS 
§ 12.1 SUCCESSORS AND ASSIGNS 

§ 12.1.1 The Owner and Contractor respectively bind themselves, their partners, successors, assigns and legal 
representatives to covenants, agreements and obligations contained in the GMP Documents. Except as provided in 
Section 12.1.2, neither party to the Contract shall assign the Contract as a whole without written consent of the other. 
If either party attempts to make such an assignment without such consent, that party shall nevertheless remain legally 
responsible for all obligations under the Contract. 

| § 12.1.2 [Number not Used] 

§ 12.2 WRITTEN NOTICE 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party giving 
notice. 
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§ 12.3 RIGHTS AND REMEDIES 

§ 12.3.1 Duties and obligations imposed by the GMP Documents and rights and remedies available thereunder shall be 
in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed or available by law. 

§ 12.3.2 No action or failure to act by the Owner, Architect or Contractor shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach there under, except as may be specifically agreed in writing. 

§ 12.4 TESTS AND INSPECTIONS 

§ 12,4.1 Tests, inspections and approvals of portions of the Work shall be made as required by the GMP Documents 
and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public authorities. Unless 
otherwise provided, the Contractor shall make arrangements for such tests, inspections and approvals with an 
independent testing laboratory or entity acceptable to the Owner, or with the appropriate public authority, and shall 
bear all related costs of tests, inspections and approvals. The Contractor shall give the Architect timely notice of when 
and where tests and inspections are to be made so that the Architect may be present for such procedures. The Owner 
shall bear costs of (1) tests, inspections or approvals that do not become requirements until after bids are received or 
negotiations concluded, and (2) tests, inspections or approvals where building codes or applicable laws or regulations 
prohibit the Owner from delegating their cost to the Contractor. 

§ 12.4.2 If the Architect, Owner or public authorities having jurisdiction determine that portions of the Work require 
additional testing, inspection or approval not included under Section 12 . 4 . 1 , the Architect will, upon written 
authorization from the Owner, instruct the Contractor to make arrangements for such additional testing, inspection or 
approval by an entity acceptable to the Owner, and the Contractor shall give timely notice to the Architect of when and 
where tests and inspections are to be made so that the Architect may be present for such procedures, Such costs, except 
as provided in Section 12 . 4 , 3 , shall be at the Owner’s expense. 

§ 12.4.3 If such procedures for testing, inspection or approval under Sections 12 . 4.1 and 12 . 4.2 reveal failure of the 
portions of the Work to comply with requirements established by the GMP Documents, all costs made necessary by 
such failure including those of repeated procedures and compensation for the Architect’s services and expenses shall 
be at.the Contractor’s expense. 

§ 12.4.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the GMP 
Documents, be secured by the Contractor and promptly delivered to the Architect. 

§ 12.4.5 If the Architect is to observe tests, inspections or approvals required by the GMP Documents, the Architect 
will do so promptly and, where practicable, at the normal place of testing. 

§ 12.4.6 Tests or inspections conducted pursuant to the GMP Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

§ 12.4.7 The Owner is required to obtain third-party IBC Chapter 1 and 17 inspections, but such inspectors are not 
agents of the Owner. The Owner is not responsible to the Contractor for errors or omissions by third-parties 
conducting IBC Chapter 17 testing of the Work. 


§ 12.5 INTEREST 

Payments due and unpaid under the GMP Documents shall bear interest from the date payment is due at the United 
States Prime Rate as listed in the Eastern print edition of the Wall Street Journal as of the date the payment becomes 
overdue. 

§ 12.6 TIME LIMITS ON CLAIMS 

The Owner and Contractor shall commence all claims and causes of action, whether in contract, tort, breach of 
warranty or otherwise, against the other arising out of or related to the Contract in accordance with Article 13 within 
the time period specified by applicable law. 
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ARTICLE 13 CLAIMS AND DISPUTES 
§ 13.1 CLAIMS 
§ 13.1.1 DEFINITION 

A Claim is a demand or assertion by the Owner, or Contractor seeking, as a matter of right, payment of money, or other 
relief with respect to disputes and matters in question between arising out of or relating to the terms of the Contract. 
The term "Claim" also includes other disputes and matters in question between the Owner and Contractor arising out 
of or relating to the Contract. The responsibility to substantiate Claims shall rest with the party making the Claim. 

§ 13.1.2 NOTICE OF CLAIMS 

Claims by either the Owner or Contractor must be initiated by written notice to the other party and to the Architect as 
the Initial Decision Maker. Claims by either party must be initiated within 21 days after occurrence ofthe event giving 
rise to such Claim or within 21 days after the claimant first recognizes the condition giving rise to the Claim, 
whichever is later. 

§ 13.1.3 CONTINUING CONTRACT PERFORMANCE 

Pending final resolution of a Claim, except as otherwise agreed in writing or as provided in Section 9.23.7 and Article 
7 of the Owner-Contractor Agreement, the Contractor shall proceed diligently with performance ofthe Contract and 
the Owner shall continue to make payments in accordance with the OMP Documents. The Architect will prepare 
Change Orders and issue Certificates for Payment in accordance with the decisions of the Initial Decision Maker. 

§ 13.1.4 CLAIMS FOR ADDITIONAL COST 

If the Contractor wishes to make a Claim for an increase in the Contract Sum, written notice as provided herein shall 
be given before proceeding to execute the Work. Prior notice is not required for Claims relating to an emergency 
endangering life or property arising under Section 9.24.4. 

§13.1.5 CLAIMS FOR ADDITIONAL TIME 

§ 13.1.5.1 If the Contractor wishes to make a Claim for an increase in the Contract Time, written notice as provided 
herein shall be given. The Contractor’s Claim shall include an estimate of cost (where otherwise allowable) and of 
probable effect of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

§ 13.1.5,2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented 
by data substantiating that weather conditions were abnormal for the period of time, could not have been reasonably 
anticipated and had an adverse effect on the scheduled construction. 

§ 13.1.6 CLAIMS FOR CONSEQUENTIAL DAMAGES 

The Contractor and Owner waive Claims against each other for consequential damages arising out of or relating to the 
Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 

business and reputation, and for loss of management or employee productivity or ofthe services of such 
persons; and 

,2 damages incurred by the Contractor for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit. 

This mutual waiver is applicable, without limitation, to all consequential damages due to the termination of the 
Owner-Contractor Agreement. Nothing contained in this Section 13.1.6 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements ofthe GMP Documents. 

§ 13.2 INITIAL DECISION 

§ 13,2.1 Claims arising after the commencement date ofthe Work, excluding those arising under Sections 9.24.3, 
9.24.4, 11.3.9, and 11.3.10, shall be referred to the Initial Decision Maker for initial decision. The Architect will serve 
as the Initial Decision Maker, unless otherwise indicated in the Owner-Contractor Agreement. Except for those 
Claims excluded by this Section 13.2.1, an initial decision shall be required as a condition precedent to mediation of 
any such Claim arising prior to the date final payment is due, unless 30 days have passed after the Claim has been 
referred to the Initial Decision Maker with no decision having been rendered. Unless the Initial Decision Maker and all 
affected parties agree, the Initial Decision Maker will not decide disputes between the Contractor and persons or 
entities other than the Owner. 
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§ 13.2.2 The Initial Decision Maker will review Claims and within ten days of the receipt of a Claim take one or more 
of the following actions: (I) request additional supporting data from the claimant or a response with supporting data 
from the other party, (2) reject the Claim in whole or in part, (3) approve the Claim, (4) suggest a compromise, or (5) 
advise the parties that the Initial Decision Maker is unable to resolve the Claim if the Initial Decision Maker lacks 
sufficient information to evaluate the merits of the Claim or if the Initial Decision Maker concludes that, in the Initial 
Decision Maker’s sole discretion, it would be inappropriate for the Initial Decision Maker to resolve the Claim. 

§ 13.2.3 In evaluating Claims, the Initial Decision Maker may, but shall not be obligated to, consult with or seek 
information from either party or from persons with special knowledge or expertise who may assist the Initial Decision 
Maker in rendering a decision. The Initial Decision Maker may request the Owner to authorize retention of such 
persons at the Owner’s expense. 

§ 13.2.4 If the Initial Decision Maker requests a party to provide a response to a Claim or to furnish additional 
supporting data, such party shall respond, within ten days after receipt of such request, and shall either (1) provide a 
response on the requested supporting data, (2) advise the Initial Decision Maker when the response or supporting data 
will be furnished or (3) advise the Initial Decision Maker that no supporting data will be furnished. Upon receipt of the 
response or supporting data, if any, the Initial Decision Maker will either reject or approve the Claim in whole or in 
part. 

§ 13.2.5 The Initial Decision Maker will render an initial decision approving or rejecting the Claim, or indicating that 
the Initial Decision Maker is unable to resolve the Claim. This initial decision shall (1) be in writing; (2) state the 
reasons therefor; and (3) notify the parties of any change in the Contract Sum or Contract Time or both. The initial 
decision shall be final and binding on the parties but subject to mediation and, if the parties fail to resolve their dispute 
through mediation, to binding dispute resolution. 

§ 13.2.6 Either party may file for mediation of an initial decision at anytime, subject to the terms of Section 13.2.6.1. 

§ 13.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other party 
participate in mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to agree to mediation within the time required or the parties do not agree to reserve the claim for later 
mediation, then both parties waive their rights to mediate or pursue binding dispute resolution proceedings with 
respect to the initial decision. 

§ 13.2.7 In the event of a Claim against the Contractor, the Owner may, but is not obligated to, notify the surety, if any, 
of the nature and amount of the Claim. If the Claim relates to a possibil ity of a Contractor’s default, the Owner may, 
but is not obligated to, notify the surety and request the surety’s assistance in resolving the controversy. 

| § 13.2.8 [Number not Used] 

§ 13.3 MEDIATION 

§ 13.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Project except those waived as 
provided for in Sections 10.2.4, 10.2.5, and 13.1.6 shall be subject to mediation as a condition precedent to binding 
dispute resolution. 

§ 13.3.2 The parties shall endeavor to resolve their Claims by mediation before an agreed-upon neutral. A request for 
mediation shall be made in writing. The request may be made concurrently with the filing of binding dispute resolution 
proceedings but, in such event, mediation shall proceed in advance of binding dispute resolution proceedings, which 
shall be stayed pending mediation for a period of 60 days from the date of filing, unless stayed for a longer period by 
agreement of the parties or court order. 

§ 13.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in a location 
mutually agreed upon. Agreements reached in mediation shall be enforceable as settlement agreements in any court 
having jurisdiction thereof. 

| § 13.4 [Number not Used] 

| (Paragraphs deleted) 

AIA Document A29S™- 2008, Copyright © 2008 by The American Institute of Architects. All rights reserved. WARNING: This AIA“ Document is protected by 
U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA ’ Document, or any portion of it, may result in 
severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by AIA software at 
11:13:59 on 12/11/2013 under Order No.5662467476_1 which expires on 11/10/2014, and is not for resale. 

User Notes: (794977589) 


PAPR - 002206 


Additions and Deletions Report for 

A!A Document A295™ - 2008 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from the 
original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for Information purposes only and is not incorporated into or constitute any part 
of the associated AIA document. This Additions and Deletions Report and its associated document were generated simultaneously by 
AIA software at 11:13:59 on 12/11/2013. 


PAGE 1 

New Elementary School at Foxbank Plantation 
Berkeley County, South Carolina 


THE SCHOOL DI S TRICT OF BERKELEY COUNTY. SC 

229 East Main Street 

Moncks Corner. South Carolina 29461 

Ph one: (8431 899-8600 

Fax: ('843') 899-8791 


McMillan Pazdari Smith Architecture 

1 2A Vanderhorst Street 

Charleston. South Carolina 29403 

Ron G. Smith. Managing Principal Charleston 

Phone: (8431 566-0771 


Contract Construction. Inc. 

P.O, Box 269 

Ballentine. South Carolina 29002-026 9 
Greg Hughes. President 
Phone: ^803^ 781-7058 
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The Owner, Architect and Contractor have agreed to plan, design, and construct the Project in a collaborative 
environment following the principles of Integrated Project Delivery and to utilize Building Information Mod e ling to 
maximize the use of their knowledge, skills, and services for the benefit of the Project. The Architect and Contractor 
will deliver the Project in the following phases, which may overlap: Conceptualization, Criteria Design, Detailed 
Design, Implementation Documents, Construction and Closeout. 


Berkeley County School District (BCSD1 has provided as an attachment, a floor plan titled "Life Safety Plan- 1 st 
Floor" for the Nexton Elementary School, to be used as a basis for the square footage and project budget. This initial 
programming document should be used as a starting point and validated through meetings with BCSD administration 
and staff. 
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The real property is currently located within the Foxbank Plantation development consisting of approximately 
twentv-four and 40/100 (24.40 acres, more or less and constitutes a portion of TMS# 197-00-01-008. This property is 
located on Foxbank Plantation Boulevard near the Yorkshire Drive intersection. Current configuration of the property 
is under development in relation to the location of fire station for Moncks Corner that is slated for construction in 
2014, This property is a donation from Foxbank Ventures. LLC and will be subject to architectural approvals 
regarding compliance of the Foxbank Plantation development 


The estimated construction budget for the Project is $16,474.598.00 that includes location studies (environmental, 
geotechnical, wetlands, etc. 1. ar chitect a nd en gineer fees, permits, construction, and outfitting costs. 


As soon as prudently possible 


As soon as prudently possible 


Occupy August 2018 


N/A 
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To be determined during preconstruction phase consultations. 


BCSD’s Facility Design Guidelines must be used. Owner places a high priority on life-cycle costs and not just 
construction costs. 


Connie Mvers. Capital Projects Manager. (8431 899-8505, Email: mversconnie@bcsdschools.net 
Gene Sides. Lead Capital Projects Administra tor. (8431 899-8393. Email: SidesG@bcsdschools.net 


Archie Franchini. BCSD Deputy Superintendent. Office of Administration and Facility Serv ices 

(8431899-8719. Email: FranchiniA@bcsdschools.net 

Kim Glaze. Administrative Assistant for BCSD Deputy Superintendent 

(8431 899-8629. Fax; (8431 899-8780, Email: GlazeK@bcsdschools.net 


TBD 
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IBC Chapter 1 and Chapter 17 Inspectors required by Code to be provided by the Owner, per S.C. 
Office of School Facilities Inspection Program 
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ADC Engineering Specialists 
1226 Yeamsns Hall Road 
Hanahan. South Carolina 29410 
(8431 566-0161 


RMF Engineering. Inc. 

194 Seven Farms Drive. Suite G 
Charleston. South Carolina 29492 
18431971-9639 


RMF Engineering. Inc. 

194 Seven Farms Drive. Suite G 
Charleston. South Carolina 29492 
(8431971-9639 


.4 Other, if any: 

a. Civil Engineer 

Seamon Whiteside & Associates 
501 Wando Park Boulevard. Suite 200 
Mount Pleasant. South Carolina 29464 
(8431 884-1667 

b. Food Service Consultant- TBD 


TBD 


TBD 


The Architect will conduct a series of community involvement public meetings during the programming and 
conceptualization phases (at least two (21 public meetings during programming and one (11 public meeting during 
conceptualization 

The Contractor will conduct a series of community involvement public meetings during the preconstruction stage to 
present construction plans and schedule. The Contractor will conduct a small/ minority/ local business workshop to 
encourage participation. 
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. 1 Whether and to what extent any Model is appropriate for the Project will be determined by the parties 
during the first stages of the Pre-Construction Phase. 
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J_ The Owner’s Budget for the Project (see S 2.2.31 includes the Budget for the Work, but 

also includes all other costs of the capital program the Owner assigns t o the Project for Owner-supplied 
property and services, as well as Owner contingency funds. Owner costs that are not Cost of the Wor k shall 
nonetheless be included in the Integrated Project Delivery Team’s planning and consultation processes, so 
that the Cost of the Project is controlled concurrent with anv decisions affec t ing the Cost of the Work. 


The Architect, Architect’s consultants, Contractor, Subcontractors, Sub-subcontractors and material or equipment 
suppliers are authorized, solely and exclusively for use in completion of the Project, to use and reproduce the 
Instruments of Service provided to them. All copies made under this authorization shall bear the copyright notice, if 
any, shown on the Instruments of Service. The Architect, Architect’s consultants, Contractor, Subcontractors, 
Sub-subcontractors, and material or equipment suppliers may not use another author’s Instruments of Service on other 
projects or for additions t e this P r oj e ct without the specific written consent of the Owner and the author of the 
Instruments of S e rvic e . Service, or as otherwise provide d bv a relevant licensi n g agreement. 
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A _ The Dra wi ngs and Specifications physically signed and sealed bv the design professional shall 

prevail over anv conflicts between them and the digital forms of such drawings and specifications. 

_2 _ The Architect/ Engineer will p rovide construction documents in PDF format to the Owner at no 

additional expense. 


§ 1.7 Regular IPD Team Meetings will be scheduled bv and through the Owner's Representative. Unless 
otherwise indicated bv the Owner’s Representative, each party shall be represented bv appropriate staff at each 
meeting of the IPD Team. During the design phase the Architect shall take meeting minutes and distribute within one 
(11 week of meeting date and during the construction phase the Contractor shall take meeting minutes and distribute 
within one (11 week of m e eting date. 


J_ Unless directly communicated to the IPD team bv one of the entities listed in the next subsection (§ 

2.1.1.21 all decisions of the Owner mav be deemed to be communicated bv the Owner to the Architect and 
Contractor solely as and when communicated through the Owner’s Representat ive. 

.2 The only other persons who mav make decisions as the "Owner" are: 

(al the Deputy Superintendent over the Office of Administration and Facility Services: 

(bl the Superintendent: 

(cl the Berkeley County Board of Education. 

3 _ Bv wav of example and not exhaustion, the terms "Owner" and "Owner’s Representative" do NOT 

include ANY staff not listed above, nor anv individual or group providing input and commentary on the 
Project. Anv "input" to be integrated into design and/or construction must be confirmed with the Owner’s 
Representative in consultation with the IPD team, taking into account the entirety of the Project program- 
budge t . schedule, aesthetics, and other relevant IPD team considerations. 
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§ 2.1.5 The Owner shall furnish to the Architect and Contractor, within fifteen days after receipt of a written request, 
information necessary and relevant to e valuat e , giv e notic e of, or enfo r c e m e chanic’ s lien right s . Such information 
shall includ e a corr e ot statem e nt of th e r e cord legal titl e to th e prop e rty on whioh the Project - is -l- e e nted, usually r e f e rr ed 
to-as-the-siteran d th e- Qwn e r ^s in t e r e sH herein rgive notice of project commencement. 


J_ The IPD team will refine and develop the Program in the early Conceptualization Phase. The 

Community Meetings process will be a contributing source of information for fin ali zing the Program. 


§ 2.2.4 Except for permits and fees that are the responsibility of the Contractor under the GMP Documents, including 
those required under Section 9.7.1, the Owner shall secure and pay for necessary approvals, easements, assessments 
and charges required for design, construction, use or occupancy of permanent structures or for permanent changes in 
existing facilities. 


§ 2.2.6 The Owner shall furni s h furnish, if needed, services of geotechnical engineers, which may include but are not 
limited to test borings, test pits, determinations of soil bearing values, percolation tests, evaluations of hazardous 
materials, seismic evaluation, ground corrosion tests and resistivity tests, including necessary operations for 
anticipating subsoil conditions, with written reports and appropriate recommendations. 
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6 2.29 The Owner may satisfy its obligation to provide services pursuant to $ 2.2.5. $ 2.2.6. and $ 2,2.7. by 
re questing the Architect to retain the providers of such services: provided however, that the Owner and Architect must 
first agree unon the provider and the estimated fees, rates , o r other rel evant cost structure. Such providers must 
pr esent, where relevant to the service to be provided, satisfactory proof of professional responsibility insurance 
commensurate with the scope of services provided. Upon apparent satisfactory performance by the third party 
providers, the Owner will reimburse the Architect one hundred five percent (T05% ~) of the actual cost for the agreed 
services. Consideration should be given to firms who have alread y performed similar work in the area since it would 
follow that their services should be less costly to BCSD. 


§ 3.1.1 The Architect is the person or entity identified as such in this document and is referred to as if singular in 
number. The Architect shall be lawfully licensed to practice architecture or engineering or an entity lawfully 
practicing architecture or engineering in the jurisdiction where the Project is located. The Architect shall designate in 
writing a representative who shall have express authority to bind the Architect with respect to all matters related to the 
Project. The term "Architect" means the Architect and the authorized representative. 


J_ Included in this scope is a series of Community Input meetings to be arranged bv the Owner. 

_ .2 _ The Architect shall update the Owner’s Board at its meetings upon Owner request. 

§ 3.2.3 The Architect shall be-entifled-to-felv-on consult with the Owner and Contractor regarding the accuracy and 
completeness of the Contractor’s Estimates, as that term is defined in Section 4.2.3, as the Architect progresses with 
the preparation of the Criteria Design, Detailed Design and Implementation Documents. The Architect shall pr e par e , 
a s-a n - Addit i on al Service, revisions r e quir e d du e to i naccuraci e s or -4 ncompl e ten e ss in th e Contractor^ E s timat es . Th e 

Archit e ct shall r e vi e w th e Con t ractors Estimat e s sol e ly for th e Archit e ct’s guidance in compl e tion of its s e rvic e s, 

how e ver, the Architect shall review the Contractor’s Estimates, compare them with the current market information 
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known to the Architect, and report to the Owner any material inaccuracies and inconsistencies noted during any such 
review. 

§ 3.2.4 The Architect shall, at appropriate times, contact the governmental authorities required to approve the GMP 
Documents and the entities providing utility services to the Project. In designing the Project, the Architect shall 
respond to and satisfy applicable design requirements imposed by such governmental authorities and by such entities 
providing utility services. 

_J_ The Architect shall carefully study any existing Development Agreement which may apply to the 

real property obtained by t h e Owner and lead the effort to obtain any clarifications, approvals, waivers, or 
other administrative action that may be useful or necessary to the Project under the applicable development 
regime, as such Development Agreements may contain development constraints or other special 
requirements that vary from the development r egulations otherwise in force in Berkeley County. 
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8 3.2,6 The Architect shall perform a quality assurance check on the final design documents and show the list of 
items to be corrected and h ow the y were corrected. A quality check from a third party consultant is encouraged. 


§ 4.1.1 The Contractor is the person or entity identified as such in this document and is referred to as if singular in 
number. The Contractor shall be lawfully lio e n se d. if r e quir e d licens ed in the jurisdiction where the Project is located. 
The Contractor shall designate in writing a representative who shall have express authority to bind the Contractor with 
respect to all matters related to the Project. The term "Contractor" means the Contractor or the Contractor’s authorized 
representative. 

§ 4.1.2 If the employment of the Contractor is t erminated but the Project is not terminated, the Owner shall employ a 
successor contractor as to whom th e Arehit e ot ha s no r e asonab le obj e ction and whose status under the GMP 
Documents shall be that of the Contractor. 
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§ 5.1 The Owner, Architect and Contractor shall review the program developed an d furnished by the Owner to 
ascertain the requirements of the Project and shall arrive at a mutual understanding of those requirements. The 
Architect shall present its preliminary evaluation to the Owner and Contractor and discuss possible alternative 
approaches to design and construction of the Project, including the feasibility of incorporating environmentally 
responsible design approaches. The Architect shall reach an understanding in writing with the Owner and Contractor 
regarding the requirements of the Project. 


§ 6.2.1 Th e Architect Together, the Architect. Contractor, and Owner shall consider environmentally responsible 
design alternatives, such as material choices and building orientation, together with other considerations based on 
program and aesthetics, in developing a design that is consistent with the Owner’s program, schedule and Budget for 
the Work. The Owner may obtain other environmentally responsible design accreditation, grant writing, and similar 
advanced services involving additional consultants or o utside parties, as an Additional Service. 

§ 6.2.2 The Arohitcot shall consid e r T ogether, the Arc hi tect. Contractor, and Owner shall consider life-cycle costs, and 
the value of alternative materials, building systems and equipment, together with other considerations based on 
program and aesthetics in developing a design for the Project that is consistent with the Owner’s schedule and Budget 
for the Work. 
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§ 6.4 The Contractor shall obtain information from potential Subcontractors and material suppliers regarding 
proposed systems or products, including material procurement scheduling, product data sheets, life cycle and energy 
efficiency data, cost data necessary to validate estimates and schedules for their scopes of work, tolerances, and 
prefabrication opportunities. 


§ 7.4 The Contractor shall provide updates to the Contractor’s Estimate and the Project schedule to ensure consistency 
with the Detailed Design Documents and to incorporate information received from potential Subcontractors and 
material suppliers pursuant to Section 6.4. The Contractor shall require any such Subcontractors and mat e rial suppli e rs 
to pro vi d e obtain additional information as needed to coordinate systems, including mechanical, electrical, plumbing 
and structural, and to verify tolerances. 
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§ 9.1.2 The Contractor shall not be relieved of obligations to perform the Work in accordance with the GMP 
Documents either by activities or duties of the Architect in the Architect’s administration of the Contract, or by tests, 
inspections or approvals required or performed by persons or entities other than the Contraotor. Contractor. includin g 
but not limited to International Building Code Chapter 1 and Chapter 17 inspections and i n spection reports. 


_ The Contractor shall ascertain and factor into its GMP any special, local restrictions, such as HOA 

rules, a p plicable to the Work (e.g, workina hours, jobsit e s creen in g, etc. 1 ) 
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.1 As required bv S.C, Code § 8-14-20. the Contractor agrees to register and participate in the federal work 
authorization program to verify the employment authorization of a ll new employees and require agreement 
from its subcontractors, and through the subcontractors, the sub-subcontractors, to register and participate in 
the federal work authorization program to veri fy th e employment authorization of all new employees. 

.2 As requi r ed bv S.C. Code § 8-14-40. the Contractor will comply with the requirements of Title 8. chapter 
14 of the Code of Laws and agrees to provide to the Owner any documentation required to establish either: (a) 
the applicability of this chapter to the contractor, subcontractor, and sub-subcontractor: or (bf the c ompliance 
with this chapter bv the contractor and anv subcontractor or sub-subcontractor 


S 9.4.4 CRIMINAL HISTORY CHECKS 

_ The Contractor and each subcontractor of anv tier shall: 

J_ Perform a Sex Offender Registry search, through http://services.sled.sc.gov/sor/ or a comparable service with 

the same level of access to the National Sex Offender Registry, for each employee to be assigned to labor at the site. 

An employee who is on the National Sex Offend e r shall not be assigned duties at the site of the Project. 

2 _ Perform a SLED CATCH check on employees to be assigned to labor at the site, and not assign an employee 

to the site of the Project without the written consent of the Owner if the employee has been convicted of a crime of 
violence, a crime affecting minors, enticing enrolled child from attendance in school ($16-17-5101: disturbing schools 
(616-17-4201: contributing to delinque n cy of a m i nor (§16-17-4901: or the comparable criminal provisions of another 
jurisdiction! 

.3 Retain and make available for inspection bv the Contractor and the District (or its agents’! documents evidencing 
compliance with these requirements. 
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.4 Bring to the Owner’s attention information indicating that an employee is currently the subject of an active 
prosecution for violating any of the above criminal provisions. 

.5 Owner retains the right to exercise sole discretion to exclude any person whose presence an d criminal history 
indicat e a concern about the security and safety of the persons or property at the Project site. The Owner may set 
different standards of access based on the phasing, student and staff occupancy status, and other characteristics of the 
work conditions. 


.6 For purposes ofthis $ 9.4.. the Owner’s intent is to require checks only for employees who have sufficient access to 
the staff and property at the project site to warrant an extra measure of security. All others whose presence is brief 
and/or supervised, su ch as m anufacturer representatives, deliverymen, home office management and staff, couriers. 
and inspectors, are not required to be run through these procedures. 

J. _ To the extent not already exempted bv this paragraph, also excluded from the checks required by this § 9.4.4 

are persons performing professional duties at the Project pursuant to a professi onal licen s e from the State issued 
personally to that professional. 

The Contractor warrants to the Owner and Architect that materials and equipment furnished under the Contract will be 
of good quality and new unless the GMP Documents require or permit otherwise. The Contractor further warrants that 
the Work will conform to the requirements of the GMP Documents and will be free from defects, except for those 
inherent in the quality of the Work the GMP Documents require or permit. Work, materials, or equipment not 
conforming to these requirements may b e con s id e r e d isjjefective. The Contractor’s warranty excludes remedy for 
damage or defect caused by abuse, alterations to the Work not executed by the Contractor, improper or insufficient 
maintenance, improper operation, or normal wear and tear and normal usage. If required by the Architect, the 
Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment. 

PAGE 25 

§ 9.7.1 Unless otherwise provided in the GMP Documents, the Contractor shall secure and pay for th e building p e rmit 
a s w el l as for oth e r -permits, fees, licenses, and inspections by government agencies necessary for proper execution and 
completion of the Work that are customarily secured and legally required at the time the Guaranteed Maximum Price 
is established. 

PAGE 26 

§ 9.9.2 Th e Contractor, a s soon a s practicab le a f t e r award of the Contract, shall furni s h in writing to th e Own e r 
through th e Archit e ct th e nam e and qualification s of a pfopos e d sup e rintend e nt. The Archit e ct may r e ply within H 
day s to the Contractor in writing stating (l)-wh e th e f th e Own e r or th e Archit e ct ha s r e asonable objection to the 
propos e d s up e rint e nd e nt or (2) that th e Arch i t e ct r e quire s additional tim e to r e vi e w. F a ilur e of th e A r chit e ct to r e ply 
within the 11 day p e riod shall constitut e notic e of no r e asonabl e obj e ction. [Number not Used! 

§ 9,9.3 The Contractor shall not employ a propos e d - project manager or superintendent to whom the Owner or 
Architect has mad e rea s onabl e and tim e ly obi e etion. object. The Contractor shall not change the project manager or 
superintendent without the Owner’s consent, which shall not unreasonably be withheld or delayed. 
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§ 9.12.1 Shop Drawings are drawings, diagrams, models, schedules and other data specially prepared for the Work by 
the Contractor or a Subcontractor, Sub-subcontractor, manufacturer, supplier or distributor to illustrate some portion 
of the Work. If the Architect is entitled to Additional Services because of the deficiencies in the Contractor’s 
submittals, then the Contractor will bear the cost of the Additional Services. 
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The Contractor shall confine operations at the site to times and areas permitted by applicable laws, statutes, 
ordinances, codes, rules and regulations, and lawful ord e rs of public authoriti e s lawful orders of public authorities, 
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reasonable directions of the Owner consistent with the needs of use of the sites as functioning public school facilities. 
and the GMP Documents and shall not unreasonably encumber the site with materials or equipment. 


§ 9.15.1 The Contractor shall keep the premises and surrounding area free from accumulation of waste materials or 
rubbish caused by operations under the Contract. At completion of various phases or locations of the Work, or when an 
areas is otherwise meant to be returned to Owner use temporarily according to ph a sing and safety plans, the Contractor 
shall remove waste materials, rubbish, the Contractor’s tools, construction equipment, machinery and surplus 
materials from and about th e Proieot. that portion of the site. 
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§ 9.19.2.1 Unl es s oth e rwis e stat e d - in th e GMP - Docum e nts th e Contractor, a3 soon as practicable after e xecution -ef th e 
G enttaot. shall furnish in writing to th e Own e r and Archit e ct The Owner and the Architect shall have full access to 
Contractor’s buy-out of the Project. The Contractor shall include in i ts GMP P roposal the names of persons or entities 
(including those who are to furnish materials or equipment fabricated to a special design) proposed for each principal 
portion of the Work. The Owner and Architect may reply within 14 days to the Contractor in writing stating (1) 
whether the Owner or the Architect has reasonable objection to any such proposed person or entity or (2) that 
additional time is required for review. Failure of the Owner or Architect to reply within the 14-day period shall 
constitute notice of no reasonable objection. 


B y appropr i at e agr e ement, writt e n wher e le gally r e qu i r e d for - val i d i t y ; the Contr a ctor s hall r e quir e e ach Each 
Subcontractor, to the extent of the Work to be performed by the Subcontractor, te-be-isbound to the Contractor by 
terms of the GMP Documents, and to a ss um e assumes toward the Contractor all the obligations and responsibilities, 
including the responsibility for safety of the Subcontractor’s Work, which the Contractor, by these Documents, 
assumes toward the Owner and Architect. Each subcontract agreement shall preserve and protect the rights of the 
Owner and Architect under the GMP Documents with respect to the Work to be performed by the Subcontractor so 
that subcontracting thereof will not prejudice such rights, and shall allow to the Subcontractor, unless specifically 
provided otherwise in the subcontract agreement, the benefit of all rights, remedies and redress against the Contractor 
that the Contractor, by the GMP Documents, has against the Owner. Wh e re appropriat e , the Contractor shall r e quir e 
eaoh Subcontractor to e nt e r into s imilar agr ee m e nt s w i th Each Subcontract contains the same agreements with regard 
to_Sub-subcontractors. The Contractor shall make available to each proposed Subcontractor, prior to the execution of 
the subcontract agreement, copies of the GMP Documents and other documents to which the Subcontractor will be 
bound. 


.2 assignment is subject to the prior rights of the sur e ty, if any, obtigat e d -suret vobl i gated under bond 
relating to the Contract. 

When the Owner accepts the assignment of a subcontract agreement, the Owner assumes the Contractor’s right s and 
obligations und e r th e subee f itra e t rDrosDective rights and obligations under the subcontract to complete the 
subcontractor’s Work, but the Contractor remains responsible for any liability theretofore accrued to the sub c ontractor 
and for any claims of the subcontractor arising from or relating back to Work of the subcontractor prior to assignment. 
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§ 9.19.4.3 Upon such assignment to the Owner under this Section 9.19.4, the Owner may further assign the subcontract 
to a successor contractor or other entity. If th e Owner assigns th e subcontract - to a su e e e sser contractor or oth e r e ntity, 
th e Own e r shall n e v e rth e l e ss r e main legally r e sponsibl e for all of th e successor contractor’ s obliga ti ons- und e r th e 
s ubc on tract ? 
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§ 9.20.2.3 - T - h e -Contractor shall r e imbur se th e Own e r for costs - t - h e Own e r - ineurs that are payable to Each Contractor 
shall pay costs incurred b y a separate contractor because of the Contractor’s delays, improperly timed activities ©r 
d e f e ctiv e con s truction, The Own e r shall b e r e sponsible to th e Contractor for oosts th e Contractor incurs b e caus e of a 
s e parate contractor’s delays, improperly tim e d activities, dam a g e to th e Work or defective construction. 
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§ 9.21.3.7 If the Contractor does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum, the Architect shall determine the method and the adjustment on the basis of reasonable expenditures and savings 
of those performing the Work attributable to the change, including, in case of an increase in the Contract Sum, an 
amount for overhead and profit as set forth in th e Own e r - Contractor Agr ee m e nt, or if no such amount is s e t forth in th e 
Own e r - Contractor Agre e m e nt, a r e asonabl e- amount; below. In such case, and also under Section 9.21.3.3.3, the 
Contractor shall keep and present, in such form as the Architect may prescribe, an itemized accounting together with 
appropriate supporting data. Unless otherwise provided in the GMP Documents, costs for the purposes of this Section 
9.21.3.7 shall be limited to the foHowing: following. and only in reasonable amounts: 

.1 Costs of labor, including social s e ourity, old ag e security, and unemployment insurance, fringe benefits 
required by a gr ee m e n t or custom, agreement, and workers’ compensation insurance; 


A_Li mit on percent markup for overhead and profit on change orders is as follows: Self performing work 

is limited to a maximum of 15%: overhead and profit on subcontractor work is 7% . 


The Architect has authority to order minor changes in the Work not involving adjustment in the Contract Sum or 
extension of the Contract Time- Time, if not inconsistent with Owner instructions to the Architect and not inconsistent 
with the intent of the GMP Documents. Prior to issuing a Minor Change, the Architect shall notify the Contractor and 
the Owner of the nature, extent and anticipated time of issuance of the proposed directive. The Architect and 
Contractor shall make adjustments to the GMP Documents to reflect the proposed directive for the review of the 
Owner, Architect and Contractor. The Contractor should -must determine the effect of the proposed directive on the 
cost and time of completion of the Work and on the Contractor’s ability to construct the work in accordance with the 
revised GMP Documents and provide appropriate recommendations to the Owner and Architect. Such changes will be 
effected by written order signed by the Architect and shall be binding on the Owner and Contractor. 

PAGE 33 

§ 9.22.1.2 The date of Substantial Completion is the date certified by the Architect in accordance with Section ,10.1, 
An Office of School Facilities ('"OSF"! occupancy permit does not suffice to certify Substantial Completion for 
purposes of these Contract Documents. 


§ 9.22.3.1 If the Contractor is delayed at any time in the commencement or progress of the Work by an act or negl e ct of 
th e Own e r or Architect, or of an -e mploy ee of e ither, or of a separat e contractor e mploy e d by - th e Own e r; or by changes 
e rder e d - in th e Work; or by labor disputes, fir e , -u nu s ual delay in - d e liv e ri e s, - unavoidable casualti es or oth e r onus es 

b e yond the Contraotor’s - eontrol; or by d e lay authorized by th e Own e r pending m e diation and arbitr ati on; or by oth e r 

caus e s that th e Archit e ct d e t e rmin e s may justify d e lay, causes that justify delay, as more specifically addressed in the 
foll owing subsections, then the Contract Time shall be extended by Change Order for such reasonable time as the 
Architect may determine. 

§ 9.22.3.2 Claims relating to time shall be made in accordance with applicable provisions of Article 13. The Contractor 
waives any Claim relating to time that is not made in accordance with a p plicable provisions of Article 13. The 
Contractor also waives and releases any Claim for additional costs of anv nature premised upon the Owner’s failure to 
give an extension oftime. unless the Contractor has given to the Owner and Architect, within the applicable time limits 
set forth in the Contract Documents, a proper Claim for t he tim e. 
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§ 9.22.3.3 T his S e ction 9.22.3 does not pr e clude recovery of damag e s for d e lay by eith e r party und e r other provisions 
of the GMP Docum e nts. T he Contractor is not entitled to an extension of time, compensation of any nature, costs, or 
damages, if the Contractor is delayed by an event or the occurrence of any risk, either of which was within the scope of 
the Contractor’s contractual responsibility to foresee, estimate, predict, acquire, control, plan for, contract for, and 
manage in order to accomplish the Work required by the Contract Documents. The Contractor’s responsibilities 
include, but are not limited to. the following: 


_J_A nticipating and accounting for variable and inconsistent labor, materials, supplies, and site access: 

,2 _ Subcontractor and su p plier insolvency, default, non-performance (including the performance and 

correction of non-conforming work*), and financial non-responsibility: and 

_ .3 _ Other events for which the Contractor has the risk of anticipating and managing in order to 

accomplish the Work within the price and time called for in the Contract. Assessment of the existence of the 
basis for a time extension shall be determined by the Contractor’s construction schedule. 

§ 9.22.3.4 A basis mav exist for an extension of time if: 

J_ The Contractor is delayed in performing the Work, but solely to the extent that de l ays are caused bv 

events that are beyond the control and/or contract u al responsibility of the Contractor, its 
subcontractors, sub-subcontractors, and suppliers at every tier: 

2 _ Delays directly impact the Contractor’s ability to achieve Completion of the Work in accordance 

with the Contract Time requirements established bv the Contract Documents, as amended bv 
executed Change Order: 

3 _ Delays cannot be made up bv reasonable efforts: and 

A _ Delays stem from the following causes: 


a. _ Class 1 causes: (D an act or failure to act on the pa rt of the Owner, any consultant or 

employee of the Owner, or of a separate contractor employed bv the Owner that is a breach 
of this Agreement: or ( ii~) an injunction against Owner or Owner’s representatives; 

b. Class 2 causes: A Class 2 cause of delay is any other cause of delay not the respo nsibility of 
either the Owner or the Contractor, as defined herein. Such causes, include, but are not 
limited to inclement weather: acts of God: fire: riots: civil commotions; acts of War; 
unavoidable casualties to the Work in progress, except where insurance pays the cos t of 
resulting delays o r extended General Conditions costs: epidemics: quarantine restrictions: 
organized labor disputes: freight embargoes: unanticipated and undiscoverable 
environmental issues (except as to matters addressed in Article 10'): abnormal labor and 
material shortages not customarily encountered or caused bv events not reasonable 
foreseeable: or other cause traditionally defined as "force maie ur e." Any inclement 
weather causes of delay must include NOAA trend data for rain and temperature averages 
over the last 25 years to show it was not reasonably anticipated. 


§ 9,22.3.5 If the basis exists for an exte ns ion of time and the Contractor has timely submitted a Claim documenting the 
basis for such extension, the Owner may exercise one of the following options: 


1 


2 

.3 


.4 


For Class 1 causes, the Owner mav accept a reasonable and appropriate time extension to cover such 
delay and grant a corresponding adjustment in the Contract Sum. The Contra ct Sum will be 
adjusted only to the extent of those necessary and reasonable on-site costs incurred bv the field 
office and such other job site costs made necessary as a consequence of the dela y: 

For Class 2 causes, the Owner mav accept a reasonable and appropriate time extension to cover such 
delay and there will be no corresponding adjustment in the Contract Sum. The Contractor’s sole 
recourse will be entitlement to a time extension, regardless of actual sources or causes of delay: 
The Owner mav order the Contractor to accelerate construction activity bv working overtime and bv 
adding extra forces in order to overcome such delays, after the Contractor’s submission to the 
Owner of a good faith estimate of the costs of such acceleration. The Owner may then adjust the 
Contract Sum com pe nsate the Contractor for such directed acceleration. The Contractor’s direct 
costs used in determining such adjustment to the Contract Sum are limited to properly substantiated 
and documented premium or overtime labor costs or other costs necessary to accomplish such 
acceleration: or 

The Owner mav employ a combination of the above remedies. 
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§ 9.22.3.6 _ Neither the Owner nor the Architect will be obligated or liable to Contractor for, and Contractor 

hereby expressly waives claims against Owner and Architect on account of, damages, costs, expenses, or related 
impacts that the Contractor, its Subcontractors, sub-subcontractors, suppliers, or other persons may incur as a result of 
a Class 2 cause. The Contractor likewise waives c l aims for damages, costs, or expenses incurred by the Contractor, its 
Subcontractors, sub-subcontractors, and suppliers due to a delay resulting from a Class 1 cause, except and sole ly to 
the extent of those costs allowed under Section 9.21.3.7. plus any necessary site-specific General Conditions costs 
incurred by the Contractor as a result of the delay. 

§ 9.22.3.7 _ The Contractor is not entitled t o a sepa r ate extension ofthe Contract Time for each one of the causes 

of delay that may have concurrent or interrelated effects on the progress of the Work . Concur r ent causes of delay shall 
be considered a single delay. Furthermore, the Contractor is not entitled to an extension of time for concurrent delays 
that include delays due to the fault of the Contractor that regardless of the delay caused by the Owner, increase the 
duration of the Work. 


6 9.22.3.8 The Contractor shall not be entitled to any additional compensation for its inability to complete the Work 
early (or prior to the date of Substantial Completion set forth in the Agreement') due to a Class 1 or Class 2 cause. 

§ 9.22.3.9 Where a delay is not a Class 1 or Class 2 cause, the Contractor shall be responsible to reimburse the Owner 
for the cost of Additional Services of the Architect, if any, attributable to the delay, 
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The Contractor shall submit to the Architect, before the first Application for Payment submitted for construction ofthe 
Work, a schedule of values allocating the entire Contract Sum to the various portions ofthe Work and prepared in such 
form and supported by such data to substantiate its accuracy as the Architect may r e quir e . Th is s ch e dul e , unl e ss 
obi e ct e d - to by the Arch i t e ct. - or Owner may require. This schedule, once accepted by the Architect and the Owner. 
shall be used as a basis for reviewing the Contractor’s Applications for Payment. 


§ 9.23.3.1 At least ten days before the date established for each progress payment, the Contractor shall submit to the 
Architect an itemized Application for Payment prepared in accordance with the schedule of values, if r e qu i r e d under 
Sectio n 9.23.2 p for completed portions of the Work. Such application shall be notariz e d, if requir e d, n otarized and 
supported by such data substantiating the Contractor’s right to payment as the Owner or Architect may require, such as 
copies of requisitions from Subcontractors and material suppliers, and shall reflect retainage ^provided for in the 
GMP Documents. 

Copies of invoices and paid receipts are to be organized in the same sequence as the schedule of values. Each line item 
should have a copy of a cal c ulator tape which sums up the invoices and paid receipts. For subcontractors’ invoices, a 
G702 formatted pay a p plication may be used. The Contractor shall submit an updated critical path schedule with each 
pa y application showing whether or not the Work is on schedule. If the Work is not on schedule, the Contractor should 
provide recovery information on how the substantial completion will be achieved. 


§ 9.23.3.2 Unless otherwise provided in the GMP Documents, payments shall be made on account of materials and 
equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If approved in advance 
by the Owner, payment may similarly be made for materials and equipment suitably stored off the site at a location 
agreed upon in writing. Payment for materials and equipment stored on or off the site shall be conditioned upon 
compliance by the Contractor with procedures satisfactory to the Owner to establish the Owner’s title to such materials 
and equipment or otherwise protect the Owner’s interest, and shall include the reasonable and necessary costs of 
applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 


§ 9.23.4.1 The Architect wiiU will consult with the Owner as to each Application for Payment and, within seven days 
after receipt of the Contractor’s properly completed and substantiated Application for Payment, either issue to the 
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Owner a Certificate for Payment, with a copy to the Contractor, for such amount as the Architect determines is 
properly due, or notify the Contractor and Owner in writing of the Architect’s reasons for withholding certification in 
whole or in part as provided in Section 9.23.5,1. 

§ 9.23.4.2 The issuance of a Certificate for Payment will constitute a representation by the Architect to the Owner, 
based on the Architect’s evaluation of the Work and the data comprising the Application for Payment, that, to the best 
of the Architect’s knowledge, information and belief, the Work has progressed to the point indicated and that the 
quality of the Work is in accordance with the GMP Documents. The foregoing representations are subject to an 
evaluation of the Work for conformance with the GMP Documents upon Substantial Completion, to results of 
subsequent tests and inspections, to correction of minor deviations from the GMP Documents prior to completion and 
to specific qualifications expressed by the Architect. The issuance of a Certificate for Payment will forth e r - oon st rtut e- n 
r e pr e sentation that th e- G e ntrnotor is entitl e d to recomm end payment in the amount certified. However, the issuance of 
a Certificate for Payment will not be a representation that the Architect has (1) made exhaustive or continuous on-site 
inspections to check the quality or quantity of the Work, (2) reviewed construction means, methods, techniques, 
sequences or procedures, (3) reviewed copies of requisitions received from Subcontractors and material suppliers and 
other data requested by the Owner to substantiate the Contractor’s right to payment, or (4) made examination to 
ascertain how or for what purpose the Contractor has used money previously paid on account of the Contract Sum. 
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§ 9.23.5.1 The Architect may withhold a Certificate for Payment in whole or in part, to the extent reasonably necessary 
to protect the Owner, if in the Architect’s opinion the representations to the Owner required by Section 9.23.4.2 cannot 
be made. If the Architect is unable to certify payment in the amount of the Application, the Architect will notify the 
Contractor and Owner as provided in Section 9.23.4.1. If the Contraete^ Contractor. Ow ner, and Architect cannot 
agree on a revised amount, the Architect will promptly issue a Certificate for Payment for the amount for which the 
Architect is able to make such representations to the Owner. The Architect may also withhold a Certificate for 
Payment or, because of subsequently discovered evidence, may nullify the whole or a part of a Certificate for Payment 
previously issued, to such extent as may be necessary in the Architect’s opinion to protect the Owner from loss for 
which the Contractor is responsible, including loss resulting from acts and omissions described in Section 9.3.2, 
because of 


.5 reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid 
balance would not be adequate to cover actual or liquidated damages for the anticipated delay; w 
.6 r e p e ated failure to carry out the Work in accordance with the GMP D oc um e nt s. D ocuments: 

■7 failure to process submittals in accordance with the terms of this agreement. 


§ 9.23.5.3 If the Architect withholds certification for payment under Section 9.23.5.1.3, the Owner may, at its sole 
option, issue joint checks to the Contractor and to any Subcontractor or material or equipment suppliers to whom the 
Contractor failed to make payment for Work properly performed or material or equipment suitably delivered. If the 
Owner makes payments by joint check, the Owner shall notify the Architect and the Architect will reflect such 
payment on the next Certificate for Payment. Owner is n ot requ i red in any wav to use, or refrain from use of. its rights 
in this clause for the benefit of any party for any reason. 
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§ 9.23.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with th e GMP Docum e nts - . Work. 

§ 9.23.6.7 Unl e ss th e Contractor provid e s the Own e r with a paym e nt bond-m - th e full p e nal sum of.th e Contract Sum, 
pnym e nts - r e ceiv e d by - t he Contractor for Work prop e rly p e rform e d by Subcontractors and suppli e rs shall be h e ld by 
t h e G e ntractor for those Subcontractors or suppli e rs who p e rform e d Work or furnishe d- mat e rials, or both, under 
contract with th e Contractor fo r- whieh paym e nt was mad e by th e Own e r. Nothin g contain e d h e r e in shall r e qu i re 
mon e y to b e placed in a s e parate account and not oommingl e d with mon e y of th e Contractor, shall cr e at e any fiduciary 
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ti abitity - or tort liab i l i ty on th e port of th e Co f rtfector for br e ach of trust or shall e ntitl e- any person or e ntity to an award 

ofpunitive dama ges against th e Contractor for br e ach of th e r e quir e m e nts of this provi s i e t h- rNumber not Usedl 


tftbe Archit ect--* 

r e ceipt of the Contractor’s Application for Paym e nt, or if the Owner does not pay the ContractoFwithin s e v e n days 

after the date establ i sh e d in th e GMP Documents th e amott frt c e rtifi e d by th e Architect or a word e d by binding disput e 

r e solution, th e n the Contractor may, upon s e v e n additional days’ writtea - notice to the Owner and Archit e ct, stop th e 

Work until paym e nt of th e amount owing has b ee n r e c e iv e d. Th e Contract Tim e shall b e e xt e nd e d appropriat e ly and 
th e Contract Sum - sball b e iner -e as e d by th e amount of the Contractor’s r e asonable costs of s hut-down, delay and 
start up. plus int e r e st as provid e d for in th e GMP Docum e ntS : See South Carolina Code Ann. S 29-6-10 et sea.. 


.1 employees on the Work and other persons who may be affected therebvi therebv. most especially the 
staff and students on site: 

.2 the Work and materials and equipment to be incorporated therein-, whether in storage on or off the site, 
under care, custody or control of the Contractor or the Contractor’s Subcontractors or 
Sub-subcontractors; and 

.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 
structures and utilities not designated for removal, relocation or replacement in the course of 
eoftstroetiorh construction. and 

.4 finishes, fixtures, equipment, furniture, permanent signa g e, a ut omobiles, artwork, display cases, 
memorabilia, electronics, textbooks, school supplies, library books, stored me di a in all formats, 
occupants’ personal effects, and similar property normally encountered within the school environment. 
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§ 9.24.3.3 To the fullest e xt e nt p er mitt e d by law, th e Ow n e r - shall ind e mnify and hold harm less the Contractor, 
Subcon tractors, Archit e ct, - Ar c h i tect’s consult a nts and - a ge nts and e mployees ofan y- efth e m f rom and again s t c l aim s , 
damag e s; l os ses-a nd e xp e ns e s, i ncluding but not limit e d to attorn e ys’ fe es , arising out of-or r e sulting from 
p e rformanc e of th e Work in th e aff e ct e d ar e a if in fact th e material or substanc e presents the risk o f bodily injury or 
death as d e scrib e d in S e c ti on 9.24.3.1 and ha s not b ee n r e nd e r e d harm les s, provid e d that such claim, damage, fess-or 
e xp e n se- is attributabl e to bodily i njury, sickn e ss, dis e as e or d e ath, or to injury to or destruction of tangibl e prop e rty 
(oth e r than th e- Work its e lf), e xc e pt to th e e xt e nt that such damag e , lo s s or e xp e n s e is du e to th e fault or n e gligenc e of 
th e par t y s e ek i ng i nd e mnity, [Number not Usedl \Note: BCSD cannot indemnify third (3 rd ) parties. Look at managing 
this risk throuzh Contractor’s insurance program. 1 


§ 9.24.3.6 If, without negligence on the part of the Contractor, the Contractor is held liable by a government agency for 
the cost of remediation of a hazardous material or substance solely by reason of performing Work as required by the 
GMP Documents, the Owner shall ind e mnify th e Contractor for all cost and e xp e ns e th e r e by incurr e d. reimburse the 
Contractor for actual cost charged to the Contract o r bv the government agency. 
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ff -If. after receiving the Architect’s professional recommendation in writing, the Owner prefers to accept Work that is 
not in accordance with the requirements of the GMP Documents, the Owner may do so instead of requiring its removal 
and correction, in which case the Contract Sum will be reduced as appropriate and equitable. Such adjustment shall be 
effected whether or not final payment has been made. 
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§ 9.26.4.1 The Architect shall visit the site at intervals appropriate to the stage of construction, or as otherwise required 
in Section 1.5.4 in the Agreement between the Owner and Architect, to become generally familiar with the progress 
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and quality of the portion of the Work completed, and to determine, in general, if the Work observed is being 
performed in a manner indicating that the Work, when fully completed, will be in accordance with the GMP 
Documents. However, the Architect shall not be required to make exhaustive or continuous on-site inspections to 
check the quality or quantity of the Work. On the basis of the site visits, the Architect shall create and distribute to the 
Project participants frequent site visit reports containing narrative and photographic progress u pd ates and summaries 
of the site visit, and otherwise keep the Owner reasonably informed about the progress and quality of the portion of the 
Work completed, and report to the Owner -Project participants (11 known or suspected deviations from the GMP 
Documents and from the most recent construction schedule, and (2) known or suspected defects and deficiencies 
observed in the Work. 


§ 9.26.5.1 The Architect shall review the Contractor’s submittal schedule, if any, and shall not unreasonably delay or 
withhold approval. The Architect’s action in reviewing submittals shall be taken in accordance with the approved 
submittal schedule ay in th e abs e nc e of an approv e d submittal sch e dule, or with reasonable promptness while 
allowing sufficient time in the Architect’s professional judgment to permit adequate review. 
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69.26.5.6 T he contractor shall arrange for monthly aerial photographs of the project site and distribute copies to BCSD 
and the Architect. 


§ 10.1.1 The Architect and its consultants shall conduct inspections to determine the date or dates of Substantial 
Completion and the date of final completion; issue Certificates of Substantial Completion; receive from the Contractor 
and forward to the Owner, for the Owner’s review and records, written warranties and related documents required by 
the GMP Documents and assembled by the Contractor; and issue a final Certificate for Payment based upon a final 
inspection indicating the Work complies with the requirements of the GMP Documents. 


§ 10.1.3 The Architect’s and Consultants’ inspections shall be conducted with the Owner to check conformance of the 
Work with the requirements of the GMP Documents and to verify the accuracy and completeness of the list submitted 
by the Contractor of Work to be completed or corrected. Work designed by Consultants pursuant to professional 
licensees') must be inspected and approved bv the same profess ion ally lic e nsed Consultant or another principal in the 
Consultant’s firm who holds the same professional licensees’). The presence of the Owner or any third party during 
these inspections does not alter the responsibilities of the parties. 


§ 10.1.5 Upon receipt of the Contractor’s list, the Architect and Consultants will make an inspection to determine 
whether the Work or designated portion thereof is substantially complete. If th e Archit e ct's insp e ction di s olos e s t hese 
inspections disclose any item, whether or not included on the Contractor’s list, which is not sufficiently complete in 
accordance with the GMP Documents so that the Owner can occupy or utilize the Work or designated portion thereof 
for its intended use, the Contractor shall, before issuance of the Certificate of Substantial Completion, complete or 
correct such item upon notification by the Architect. In such case, the Contractor shall then submit a request for 
another inspection by the Architect and Consultants to determine Substantial Completion. 
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A _ The Architect shall incorporate all as-built data into the construction drawings and provide a PDF 

version of the construction drawings for the Owner within six (61 months of the contract substantia l 
completion date. The PDF a s-buil ts sha ll be organized so that there is a separate file for each sheet. 
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§ 10.1.8 Upon request of the Own e r, and prior to th e e xp i rat i on of on e year from A fter eleven (11) months after the 
date of Substantial Completion, the Architect shall, without additional compensation, conduct a meeting with the 
Owner to review the facility operations and performance. 

_J_ The Architect shall create and distribute to the Project participants a site visit report containing a 

narrative of any operational performance or warranty issues discovered and the report shall be provided 
within one week of site visit. 


§ 10.2.1 Upon receipt of the Contractor’s written notice that the Work is ready for final inspection and acceptance and 
upon receipt of a final Application for Payment, the Architect and relevant Consultants will promptly make such 
inspection and, when the Architect finds the Work acceptable under the GMP Documents and the Contract fully 
performed, the Architect will promptly issue a final Certificate for Payment stating that to the best of the Architect’s 
knowledge, information and belief, and on the basis of the Architect’s on-site visits and inspections, the Work has 
been completed in accordance with terms and conditions of the GMP Documents and that the entire balance found to 
be due the Contractor and noted in the final Certificate is due and payable. The Architect’s final Certificate for 
Payment will constitute a further representation that conditions listed in Section 10.2.2 as precedent to the 
Contractor’s being entitled to final payment have been fulfilled. 

§ 10.2.2 Neither final payment nor any remaining retained percentage shall become due until the Contractor submits to 
the Architect (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with 
the Work for which the Owner or the Owner’s property might be responsible or encumbered (less amounts withheld 
by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required by the GMP 
Documents to remain in force after final payment is currently in effect and will not be canceled or allowed to expire 
until at least 30 days’ prior written notice has been given to the Owner, (3) a written statement that the Contractor 
knows of no substantial reason that the insurance will not be renewable to cover the period required by the GMP 
Documents, (4) consent of surety, if any, to final payment and (5), if required by the Owner, other data establishing 
payment or satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security interests or 
encumbrances arising out of the Contract, to the extent and in such form as may be designated by the Owner. If* 
Subcontractor r e fus es to furni s h a r ele as e or waiv e r r e qu i r e d by th e Own e r, th e Contractor may furnish a bond 

satisfactory to th e Own e r to ind e mnify th e Own e r again s t -s uch li e n. If suoh li e n r e mains unsatisfi e d aft e r payments ar e 

mad e , th e Contractor shall r e fund to the Own e r all mon e y th a t t he -Owner may b e comp e ll e d to pay in d is charging s uch 

li e n, including al l costs and-r e asonnbl e attorn e ys’ f ee s. 
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.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 


§ 11.1.1 The -After consultation with the Owner as to the insurance needs of the project, the Contractor shall purchase 
from and maintain in a company or companies lawfully authorized to do business in the jurisdiction in which the 
Project is located such insurance as will protect the Contractor from claims set forth below which may arise out of or 
result from the Contractor’s operations and completed operations under the Contract and for which the Contractor may 
be legally liable, whether such operations be by the Contractor or by a Subcontractor or by anyone directly or 
indirectly employed by any of them, or by anyone for whose acts any of them may be liable: 


.7 Claims for bodily injury or property damage arising out of completed operations; and 
.8 Claims involving contractual liability insurance applicable to the Contractor’s obligations under 
Section 9.18. 9.18; and 

.9 Other coverages, if any, as mav be agreed upon, 
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§ 11.3.1 Unl es s - oth e rwise provid e d, th e Own e r The Contractor shall purchase and maintain, in a company or 
companies lawfully authorized to do business in the jurisdiction in which the Project is located, property insurance 
written on a builder’s risk "all-risk" or equivalent policy form mutallv acceptable to the Contractor and the Owner in 
the amount ofthe initial Contract Sum, plus value of subsequent Contract Modifications and cost of materials supplied 
or installed by others, comprising total value for the entire Project at the site on a replacement cost basis without 
optional deductibles. Such property insurance shall be maintained, unless otherwise provided in the GMP Documents 
or otherwise agreed in writing by all persons and entities who are beneficiaries of such insurance, until final payment 
has been made as provided in Section 10.2 or until no person or entity other than the Owner has an insurable interest in 
the property required by this Section 11.3 to be covered, whichever is later. This insurance shall include interests of the 
Owner, the Contractor, Subcontractors and Sub-subcontractors in the Project. 


§ 11.3.1.2 If th e Own e r does not int e nd to purchas e such property insurance r e quired by the Contractand with - a - 11 ofth e 
coverages in the amount describ e d abov e , the Own e r shall so inform th e Contractor in writing prior to comm e nc e ment 
ofth e Work. Th e Contractor may th e n effect insurance that will prot e ct the inter e sts ofth e Contractor, Subcontractors 
and Sub subcontractors in th e Work, and by appropriat e Chang e Order the cost thereof shall b e charged to th e Own e r. 
If the Contractor is damaged by th e failure or n e gl e ct ofth e Own e r to purchas e or main t ain insur a nce a s- d es erib e d 
abov e^ - without so notifying the Contractor - in writ i ng, then -t h e Own e r shall b e ar all - r e asonabl e co s ts prop e rly 
a t tributabl e th e reto. fNumber not Used! 

§ 11.3.1.3 If th e prop e rty in s uranc e -r e quires d e duct i bles, th e Owner shall pay costs not cover e d b e caus e- ef s uch 
deduetj-blesr The Contractor and the Owner shall consult and agree upon the amount and responsibility for the 
deductibles and the desirability of various endorsements and limits that may be av ai lable. 
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§ 11.3.6 Before an exposure to loss may occur, the Owner and the Contractor shall file with the Contra e t e r each other 
a copy of each policy that includes insurance coverages required by this Section 11.3. Each policy shall contain all 
generally applicable conditions, definitions, exclusions and endorsements related to this Project. Each policy shall 
contain a provision that the policy will not be canceled or allowed to expire, and that its limits will not be reduced, until 
at least 30 days’ prior written notice has been given to the Contractor. 


The Owner and Contractor waive all rights against (1) each other and any of their Subcontractors, Sub-subcontractors, 
agents and employees, each ofthe other, and (2) the Architect, Architect’s consultants, separate contractors described 
in Section 9.20, if any, and any of their Subcontractors, Sub-subcontractors, agents and employees, for damages 
caused by fire or other causes of loss to the extent covered by property insurance obtained pursuant to this Section 11.3 
or other property insurance applicable to the Work, except such rights as they have to proceeds of such insuranc e h e ld 
bv th e Own e r as fiduoiarv. insurance. The Owner or Contractor, as appropriate, shall require ofthe Architect, 
Architect’s consultants, separate contractors described in Section 9.20, if any, and the Subcontractors, 
Sub-subcontractors, agents and employees of any of them, by appropriate agr ee m e nts, writt e n wh e r e l e gally r e quir e d 
for-vatiditv.- written agreement, similar waivers each in favor of other parties enumerated herein. The policies shall 
provide such waivers of subrogation by endorsement or otherwise. A waiver of subrogation shall be effective as to a 
person or entity even though that person or entity would otherwise have a duty of indemnification, contractual or 
otherwise, did not pay the insurance premium directly or indirectly, and whether or not the person or entity had an 
insurable interest in the property damaged. 


§ 11.3.8 A los s in sttr-ed-under-the Owner 1 s-p rop e rty insuranc e shall be adjust e d by th e Owner as fiduciary and mad e 
payabl e to th e Own e r as fiduciary - f e r -t h e in su r e ds, as th e ir int e rests may app e ar, -s ubj ee t-to r e quir e ments of - any 


insuranc e proce e ds r e eeiv e d- b y th e Contractor, and by appropriat e agr ee m e nts, writt e n - wher e l e gally r e quir e d for 
validi t y, shal l r e quire Subcontractors to mak e payments to th e ir Sub subcontractors in similar mann e r - . fNumber not 
Used! 
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§ 11.3.9 tf r e quir e d in writing by a party in inter e st, th e Own e r a s fiduciary shall, upon occurrenc e of an insur e d loss, 

giv e bond for proper - p er formance of th e- Owner's d utte^ The cost of r e quired bonds shall b e charg e d against proc ee ds 

r e c e ived as Fiduciary. Th e Own e r shall d e posit in a s e parat e aooount proceeds so rec e iv e d, wh i ch th e Own e r shall 
distribut e in accordanc e with such agre e ment as - th e parties in int e r e st may r e ach, or as d e t e rmined in accordanc e with 

th e m e thod of binding di s put e r e solution selected in th e Agr ee m e nt b e tw ee n th e Owner and Co n tractor. If aft e r such 

loss no oth e r special agr ee ment is mad e and unl e ss the Own e r t e rminat e s th e Contract for conv e nience, replacem e nt of 

damag e d prop e rty shall b e p e rf o rm e d by th e Contras t or - aft e r natification of a Change in th e Wor k-i n accordanc e with 
Seotion 9.21. rNumbernot Used! 

§ 11.3.10 Th e- Qwn e r as fiduciary shall have pow e r to adjust and s e ttl e a loss with insur e rs unl e ss one of th e parties in 

int e r e st shall obj e ct in writing within fiv e days aft e r - occurr e nc e of loss to the Own e r’s exercis e of this pow e r; if suoh 

objection is made, th e di s pute shall b e r e solv e d in th e manner - s e l e cted by the Own e r and Contractor as th e method of 

binding dispute r e solution i n th e Agr e ement. If the Own e r and Contractor have sel e cted arbitration as the method of 

binding dispute r e solution, the Owner as fiduciary shall mak e settl e m e nt with in s ur e rs or, in the cas e of a disput e over 

d is tribution- e f - insuranc e proc ee d s , i n accordanc e with th e d i r e ct i ons of th e arbitrators. PNumber not Usedl 


§ 11.4.1 The Owner shall hav e th e right to requir e th e Contraet e r - to furnish bonds Contractor must furnish bond s 
meetin g the st andards for such bonds stated in the South Carolina Consolidated Procurement Code covering faithful 
performance of the Contract and payment of obligations arising thereunder as stipulated in bidding requirements or 
specifically required in the GMP Documents on the date of execution of the Contract. 


§ 12,1.2 Th e Owner may, without consent of the Contractor, a ssi gn t he- €on tra e C te a -le nd e r providing construction 
fi nanemgfor th e Proj e ct, if th e l e nd e r a ss um e s th e Own ers rights an d- ob l iga ti ons und er th e GMP Docum e nt s . Th e 
Contractor s hall e x e cut e all cons e nts r e asonably r e quir e d t o faci li tat e s uc h a ssi gnm en t. ["Number not Usedl 
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512.4.7 The Owner is required to obtain third-party IBC Chapter 1 and 17 inspections, but such inspectors are not 
agents of the Owner. The Owner is not responsible to the Contractor for errors or omissions bv third-parties 
conducting IBC Chapter 17 testing of the Work . 


Payments due and unpaid under the GMP Documents shall bear interest from the date payment is due at such rat e as 
th e parti e s may agr e e upon in wr i ting or, in th e abs e nc e th e r e of, at th e le gal rat e pr e vailing from tim e to tim e at th e 
plac e wh e re th e Proje ct- is loeatedr the United States Prime Rate as listed in the Eastern print edition of the Wall Street 
Journal as of the date the payment becomes overdue. 


The Owner and Contractor shall commence all claims and causes of action, whether in contract, tort, breach of 
warranty or otherwise, against the other arising out of or related to the Contract in accordance with Article 13 within 
the time period specified by applicable law, but i n- any oas e not mor e than 10 y e ars aft e r th e dat e of Sub st antial 
Comp le tion of th e Work. Th e Own e r and Contractor wa i v e a l l claim s and ea t ises of action not comm e nc e d in 
accordanc e with thi s S e ct i on 12.6 d aw. 
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Claims by either the Owner or Contractor must be initiated by written notice to the other party and to the Initial 
D e oision Mak e r with a copy s e nt to th e Archit e ct, if th e Architect is not s e rving as the Initial Decision Maker. Claims 
by either party must be initiated within 21 days after occurrence of the event giving rise to such Claim or within 21 
days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 
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§ 13.1.5.1 If the Contractor wishes to make a Claim for an increase in the Contract Time, written notice as provided 
herein shall be given. The Contractor’s Claim shall include an estimate of cost (where otherwise allowable - ) and of 
probable effect of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 


.2 damages incurred by the Contractor for principal office expenses including the compensation of 

personnel stationed there, for losses of financing, business and reputation, and for loss of profit exc e pt 
anticipated profit ari si ng dir e ctly from - the Worle. profit. 
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§ 13.2.5 The Initial Decision Maker will render an initial decision approving or rejecting the Claim, or indicating that 
the Initial Decision Maker is unable to resolve the Claim. This initial decision shall (1) be in writing; (2) state the 
reasons therefor; and (3) notify the parties a nd th e Archit e ct, if th e Architect is not se rving as the Initial D e cision 
Makerrof any change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on 
the parties but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 


§ 13,2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other party 
file-fer participate in mediation within 60 days of the initial decision. If such a demand is made and the party receiving 
the demand fails to fi le- f et^ mediati o n - w i thm th e tim e required, to agree to mediation within the time required or the 
parties do not agree to reserve the claim for later mediation, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 


§ 13.2.8 If a-Glaim re lat e s to or i s th e- subj e et of ft- mechan i e’ - s - li e n, th e party - a s s e rting sueh C l a i m may proc ee d in 
ft peorrian ae w i th appl i cab le law to comp l y with th e l i e n notic e or filing d e adl i n es . - [Number not Usedl 


§ 13.3.2 The parties shall endeavor to resolve their Claims by mediation which, unl e ss th e parti es mutually agr ee 
otherwise , sha l l b e admini s t ere d by th e Am e rican Arbitration A ss ociati o n in acco r danc e with its Co ns truction Industry 

request for mediation shall be made in writing, delivered to th e oth e r party to th e C o ntract, and fi le d w i th th e p e rson or 
e ntity administering th e m e diat i on. - writing. The request may be made concurrently with the filing of binding dispute 
resolution proceedings but, in such event, mediation shall proceed in advance of binding dispute resolution 
proceedings, which shall be stayed pending mediation for a period of 60 days from the date of filing, unless stayed for 
a longer period by agreement of the parties or court order. If an arbitrat i on i s stay e d pursuant to this S e ction 13.3.2, th e 
p a rt ie s may nonethel e ss proce e d to th e s e l e ction of th e a r bitrator(o) and agre e upon a sch e dul e for lat e r proc ee dings. 


§ 13.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the-plaee 
wh e re th e Proj e ct is locat e d: unl e ss anoth e r l ocat te n 4s -a location mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction thereof. 


§ 13.4 1 

§ 13. 4 .1 Any Claim subj e ct to, - but not resolved by, m e diation shall b e subject to arbitration which, unl e s s- th e -Ow ne r 

and C o ntractor mutually agre e otherwis e , s hall b e administ e red by th e Am e r i can Arbitration As s ociation in 

accordanc e with its Constraetion-Industry-Arbitratien-Rules imeffeet-on-the-date-ofthe-Owner-Centra eto r Agr ee m e nt 

A d e mand for arbitration shall be mad e in writing, d e liv e r e d -te- th e eth e r parties, and fil e d with-the p e rson or e ntity 

administ e mg - th e arbitration. Th e party filing a notice of d e mand for arbitration must ass e rt in~the d e mand all Claims 
then-kno wn to that party on wh i ch arbitration is p e rmitted to b e d e mand e d. 
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§ - 43. 4 .1.1 A d e mand f ep- afbitrati on shall b e mad e no earli e r than concurrently with the filing of a r e qu e st for 
m e diation, but in no e vent shall it b e mad e aft e r th e dat e when th e institutioR - of legal or e quitabl e proc ee dings bas e d on 
th e Claim would b e barr e d by - th e applicable statut e of limitations. For statut e of limitations purpos es , - r e c e ipt of a 
writt e n d e mand for arb i tration by th e p e rson or e ntity administ e ring th e arbitration 3hall constitute th e institution of 
legal or equ i table proc e edings bas e d on the Claim. 

§ 13. 4 .2 Th e award r e nd e red by th e arbitrator or arbitrator s shall b e final, and judgm e nt may be e nter e d upon i t in 
accordance with applicable law in any court having jurisdiction ther e of. 

§■ 13. 4 .3 Th e for e going : a g r ee m e nt to arbitrat e and oth e r agr ee m e nts to arbitrat e with an additional p e rson or entity duly 
consented to by parti e s to th e Own e r Contractor Agre e ment shall b e specifically enforc e ab le under applicable law in 
aft y - e - our t- having jurisdiction t h e r e o f: 

§ 13. 4 . 4 CONSOL I DAT I ON OR JO I NDER 

§13. 4 . 4 .1 Th e O wner an d - Contractor, at th ei r individua l di s cr e tion, - may con s olidat e an arbitration conduct e d und e r 
Own e r - Contractor Agr ee m e nt with any oth e r arbitration to which th e y ar e a party provid e d that (1) the arbitration 
agr ee ment gov e rning th e oth er- arbitration perm i ts consol i dation, (2) the arbitrations to be consolidat e d substantially 
i nv o l ve oommon qu e stions of law or fact, and (3) th e arbit r ations e m p loy ma t erially s i milar proc e dural rul e s and 
metho ds for sel e cting arbitrat o r' s ). 

§ 4 3. 4 . 4 .2 The Owner and - Contractor, at their individual discret i on, may include by joind e r -p e rs ons or entiti e s 
su b stant i ally involved in a common qu es tion of law or faot - whos e pr es e n c e i s- r e quired if complete reli e f is to be 
aeeorded in arbi tration, provided that th e party s ought -t o b e join e d cons e nt s in writing to -s uch jo i nd e r s Cons e nt to 
arbitra ti on invol ving en ad diti ena l- p e rsen - o nen tky s ha l l not constitut e oons e nt t e- arbitration of any claim, - disput e-e r 
eth e r matt er in qu es t i on not -des er i b e d- i n th e-w r - itt e n -e ons e n t: 

§- 13; 4A 3 Th e Own e r and Contractor - grant to any p e rson o t^e nt i ty mad e a - party to an arbi tra t i on co nduct e d und er th is 
S e ct i on 13. 4 , wh e th er- b y joind e r or con s olidat i on, the sam e right s of j o i nd e r - and con s o l idation - a s th e O w n e r and 
C - ontraetor - und e r - tho Own e r Contractor Agr ee m e nt. 
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Certification of Document’s Authenticity 

A!A® Document D401 n - 2003 


I,___, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:13:59 on 12/11/2013 under Order No. 5662467476_1 from AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A295™ - 2008, General Conditions of the Contract for Integrated Project Delivery, as published by the AIA in its 
software, other than those additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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Document B195" 


2008 


Standard Form of Agreement Between Owner and Architect for Integrated Project 
Delivery 


AGREEM ENT made as of the tenth day of December in the year two thousand thirteen 2013 
(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

The School District of Berkeley County, South Carolina229 East Main StreetMoncks 
Corner, South Carolina 2946IPhone: (843) 899-8600 Fax: (843) 899-8791 

and the Architect: 

(Name, legal status, address and other information) 

McMillan Pazdan Smith Architecturel2-A Vanderhorst StreetCharleston, South Carolina 
29403 Ron G. Smith, Managing Principal Charleston 
Phone: (843) 566-0771 
for the following Project: 

(Name, location and detailed description) 

New Elementary School at Foxbank Plantation 
Berkeley County School District 
Berkeley County, South Carolina 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to the 
standard form text is available from 
the author and should be reviewed. A 
vertical line in the left margin of this 
document indicates where the author 
has added necessary information 
and where the author has added to or 
deleted from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


for which Project the Contractor is: 

(Name, legal status, address and other information) 

Contract Construction, Inc.P.O. Box 269Bal!entine, South Carolina 29002-0269Greg 

Hughes, President 

Phone: (803) 781-7058 

The Owner and Architect agree as follows. 
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TABLE OF ARTICLES 


1 ARCHITECT’S SERVICES AND RESPONSIBILITIES 

2 OWNER’S RESPONSIBILITIES 

3 COPYRIGHTS AND LICENSES 

4 COMPENSATION 

5 DISPUTE RESOLUTION 

6 TERMINATION OR SUSPENSION 

7 MISCELLANEOUS PROVISIONS 

8 SPECIAL TERMS AND CONDITIONS 

9 SCOPE OF THE AGREEMENT 

ARTICLE 1 ARCHITECT’S SERVICES AND RESPONSIBILITIES 

§ 1.1 The Architect shall provide the professional services set forth in AIA Document A295™-2008 General 
Conditions of the Contract for Integrated Project Delivery, which is incorporated herein by reference, except as 
specifically indicated to be the responsibility of others. Such services shall include usual and customary structural, 
mechanical, and electrical engineering services with compliance to SCDOE OSF Guidelines and BCSD Facility 
Design Guidelines and as delineated in the Architect’s proposal submitted in response to RFQ#396-(13-14) 

§ 1.2 The Architect shall perform its services consistent with the professional skill and care ordinarily provided by 
architects practicing in the same or similar locality under the same or similar circumstances. The Architect shall 
perform its services as expeditiously as is consistent with such professional skill and care and the orderly progress of 
the Project. 

§ 1.3 Except with the Owner’s knowledge and consent, the Architect shall not engage in any activity, or accept any 
employment, interest or contribution that would reasonably appear to compromise the Architect’s professional 
judgment with respect to this Project. 

§ 1.4 The Architect shall maintain the following insurance for the duration of this Agreement. If any of the 
requirements set forth below exceed the types and limits the Architect normally maintains, the Owner shall reimburse 
the Architect for any additional cost: 

(Identify types and limits of insurance coverage, and other insurance requirements applicable to the Agreement, if 
any.) 

.1 General Liability 

One Million ($1,000,000.00) per occurrence/ One Million ($1,000,000.00) aggregate 
.2 Automobile Liability 
Statutory Minimum 
.3 Workers’ Compensation 
Statutory Minimum 
.4 Professional Liability 

Architect: One Million ($1,000,000.00) per claim/ One Million ($1,000,000.00) aggregate 
Consultants: One Million ($1,000,000.00) per claim/ One Million ($1,000,000.00) aggregate 
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§ 1.5 ADDITIONAL SERVICES 

§ 1.5.1 Additional Services may be provided after execution of this Agreement, without invalidating the Agreement. 

Except for services required due to the fault of the Architect, any Additional Services provided in accordance with this 
Section 1.5 shall entitle the Architect to compensation pursuant to Section 4.2 and an appropriate adjustment in the 
Architect’s schedule. 

§ 1.5.2 Upon recognizing the need to perform the following Additional Services, the Architect shall notify the Owner 
with reasonable promptness and explain the facts and circumstances giving rise to the need. The Architect shall not 
proceed to provide the following services until the Architect receives the Owner’s written authorization: 

.1 Services necessitated by a change in the Initial Information set forth in A295-2008, previous 

instructions or approvals given by the Owner, or a material change in the Project including, but not 
limited to, size, quality, complexity, the Owner’s schedule or budget for Cost of the Work, or 
procurement method; 

.2 Services necessitated by the Owner’s request for extensive environmentally responsible design 
alternatives, such as unique system designs, in-depth material research, energy modeling, or 
sustainability certification programs; 

.3 Changing or editing previously prepared Instruments of Service necessitated by the enactment or 
revision of codes, laws or regulations or official interpretations; except OSF/ Fire Marshal 
interpretations. 

.4 Services necessitated by decisions of the Owner not rendered in a timely manner or any other failure of 
performance on the part of the Owner or the Owner’s consultants or contractors; 

.5 Preparing digital data, in a format other than previously agreed to, for transmission to the Owner’s 
consultants and contractors, or to other Owner authorized recipients; 

.6 Preparation of design and documentation for changes the Owner requests after acceptance of the 
Guaranteed Maximum Price when construction costs exceed $25,000.00. 

.7 [Number not Used] 

.8 Preparation for, and attendance at a dispute resolution proceeding or legal proceeding where a civil 
action has been filed in the judicial system, except where the Architect is party thereto; 

,9 [Number not Used] 

.10 Consultation concerning replacement of Work resulting from fire or other cause during construction. 

§ 1.5.3 To avoid a delay on the Project after the establishment of the Guaranteed Maximum Price, the Architect shall 
provide the following Additional Services, notify the Owner with reasonable promptness, and explain the facts and 
circumstances giving rise to the need. If the Owner subsequently determines that all or parts of those services are not 
required, the Owner shall give prompt written notice to the Architect, and the Owner shall have no further obligation to 
compensate the Architect for those services: 

.1 Reviewing a Contractor’s submittal out of sequence from the submittal schedule agreed to by the 
Architect; 

.2 Responding to the Contractor’s requests for information that are not prepared in accordance with the 
GMP Documents or where such information is available to the Contractor from a careful study and 
comparison of the GMP Documents, field conditions, other Owner-provided information. 

Contractor-prepared coordination drawings, or prior Project correspondence or documentation; 

.3 [Number not Used] 

.4 [Number not Used] 

.5 To the extent the Architect’s services required by Section 1.1 are affected, providing Construction 
Phase services 60 days after the date of Substantial Completion of the Work. 

§ 1.5.4 The Architect shall provide Construction Phase services exceeding the limits set forth below as Additional 
Services. When the limits below are reached, the Architect shall notify the Owner: 

.1 Two ( 2 ) reviews of each Shop Drawing, Product Data item, sample and similar submittal of the 
Contractor 

.2 An average of bi-weekly visits to the site by the Architect over the duration of the Project during 
construction 

.3 Two (2) inspections for any portion of the Work to determine whether such portion of the Work is 
substantially complete in accordance with the requirements of the GMP Documents 

.4 Two (2 ) inspections for any portion of the Work to determine final completion 
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§ 1.5.5 If the services covered by this Agreement have not been completed within forty-eight (48) months of the date 
of this Agreement, through no fault of the Architect, extension of the Architect’s services beyond that time shall be 
compensated equitably in light of demonstrated additional performance costs incurred by the Architect. 

ARTICLE 2 OWNER’S RESPONSIBILITIES 

The Owner’s responsibilities are as set forth in the accompanying A295-2008. 

ARTICLE 3 COPYRIGHTS AND LICENSES 

§ 3.1 The Architect and the Owner warrant that in transmitting Instruments of Service, or any other information, the 
transmitting party is the copyright owner of such information or has permission from the copyright owner to transmit 
such information for its use on the Project. If the Owner and Architect intend to transmit Instruments of Service or any 
other information or documentation in digital form, they shall endeavor to establish necessary protocols governing 
such transmissions. 

§ 3.2 The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective 
Instruments of Service, including the Drawings and Specifications, and shall retain all common law, statutory and 
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to meet official 
regulatory requirements or for similar purposes in connection with the Project is not to be construed as publication in 
derogation of the reserved rights of the Architect and the Architect’s consultants. 

§ 3.3 Upon execution of this Agreement, the Architect grants to the Owner a nonexclusive license to use the 
Architect’s Instruments of Service for the Owner’s statutory duties and purposes. The Architect shall obtain similar 
nonexclusive licenses from the Architect’s consultants consistent with this Agreement. The license granted under this 
section permits the Owner to authorize the Contractor, Subcontractors, Sub-subcontractors, and material or 
equipment suppliers, as well as the Owner’s consultants and separate contractors, to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services for the Project. The license also 
includes the Owner’s right to provide the Instruments of Service to other Architects retained by the Owner for 
reference and consistency purposes in preparing future Instruments of Service for the Owner’s needs at the Project or 
other Owner projects; the use of design concepts form the Instruments of Service for future projects is not in 
derogation of the license provided the resulting design is sealed and issued solely under the professional license(s) of a 
design professional then under contract to the Owner. 

§ 3.3.1 In the event the Owner uses the Instruments of Service without retaining the author of the Instruments of 
Service, the Owner releases the Architect and Architect’s consultant(s) from all claims and causes of action arising 
from such uses. The terms of this Section 3.3.1 shall not apply to the use of the Instruments of Service for the Project 
if the Owner rightfully terminates this agreement for cause under Article 6. 

§ 3.4 Except for the licenses granted in this Article 3, no other license or right shall be deemed granted or implied 
under this Agreement. The Owner shall not assign, delegate, sublicense, pledge or otherwise transfer any license 
granted herein to another party without the prior written agreement of the Architect. Any unauthorized use of the 
Instruments of Service shall be at the Owner’s sole risk and without liability to the Architect and the Architect’s 
consultants. 

ARTICLE 4 COMPENSATION 

§ 4.1 The Owner shall compensate the Architect for services described in Section 1.1 as set forth below. 

(Insert amount of, or basis for, compensation or indicate the exhibit in which compensation is providedfor.) 

Five (5%) percent of the GMP 

§ 4.2 For Additional Services that may arise during the course of the Project, including those under Section 1.5, the 
Owner shall compensate the Architect as follows: 

(Insert amount of or basis for, compensation.) 

The Architect shall submit a scope and costs for any additional services prior to starting such services. Once the 
proposal is received, the Owner will respond within seven (7) days. 
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§ 4.3 Compensation for Additional Services of the Architect’s consultants when not included in Section 4.2, shall be 
the amount invoiced to the Architect plus five percent ( 5 %). 

As part of this contract, the Architect shall include proposals from consultants for completing boundary and 
topographical survey, geotechnical report, environmental phase I report, SCDOT site traffic report, and other similar 
studies as required to fully describe the site. Upon written authorization, the Architect shall procure these services on 
behalf of the Owner as a Reimbursable Expense. 

§ 4.4 Where compensation for Services described in Section 1.1 is based on a stipulated sum or percentage of the 
Guaranteed Maximum Price, the compensation for each phase of services shall be as follows: 


Conceptualization Phase: 

Ten 

percent ( 

10 

%) 

Criteria Design Phase: 

Twenty 

percent ( 

20 

%) 

Detailed Design Phase: 

Twenty 

percent ( 

20 

%) 

Implementation Documents 

Phase: 

Twenty-five 

percent ( 

25 

%) 

Construction Phase: 

Twenty 

percent ( 

20 

%) 

Closeout Phase: 

Five 

percent ( 

5 

%) 

Total Basic Compensation 

one hundred 

percent ( 

100 

%) 


§ 4.5 When compensation is based on a percentage of the Guaranteed Maximum Price, compensation for services 
performed prior to establishment of the Guaranteed Maximum Price will be based upon the most recent Contractor’s 
Estimate, as that term is defined in Section 4.2.3 of A295-2008. When compensation for Services described in Section 
1.1 is based on a percentage of the Guaranteed Maximum Price and any portions of the Project are deleted or otherwise 
not constructed, compensation for those portions of the Project shall be payable to the extent services are performed on 
those portions, in accordance with the schedule set forth in Section 4.4 based on (1) the Guaranteed Maximum Price, 
or (2) until such time as the Guaranteed Maximum Price is established, the Owner’s most recent Budget for the Work 
for such portions of the Project. The Architect shall be entitled to compensation in accordance with this Agreement for 
all services performed whether or not the construction of the Work commenced. 

§ 4.6 The hourly billing rates for services of the Architect and the Architect’s consultants, if any, are set forth below. 
The rates shall be adjusted in accordance with the Architect’s and Architect’s consultants’ normal review practices. 
(If applicable, attach an exhibit of hourly billing rates or insert them below.) 

| See attached exhibit of hourly billing rates. 


§ 4.7 COMPENSATION FOR REIMBURSABLE EXPENSES 

§ 4.7.1 Reimbursable Expenses are in addition to compensation for the Architect’s professional services and include 
expenses incurred by the Architect and the Architect’s consultants directly related to the Project, as follows: 

.1 [Number not Used] 

.2 [Number not Used] 

.3 [Number not Used] 

.4 Printing, reproductions, plots, standard form documents; the Architect should strive to competitively 
bid out reproduction costs and to use electronic distribution as much as possible to control costs. 

.5 Postage, handling and delivery; the Architect should strive to use the least expensive sendee; 

.6 Expense of overtime work requiring higher than regular rates, if authorized in advance by the Owner; 

.7 Renderings, models, mock-ups, professional photography, and presentation materials requested by the 
Owner (except materials created for community and district input meetings and Board of Education 
reports and presentations). 

.8 [Number not Used] 

.9 [Number not Used] 

.10 [Number not Used] 

,11 Other similar Project-related expenditures. 
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§ 4,7.2 For Reimbursable Expenses the compensation shall be the expenses incurred by the Architect and the 
Architect’s consultants plus an administrative fee of five percent ( 5 %) of the expenses incurred. 

§ 4.8 COMPENSATION FOR USE OF ARCHITECT’S INSTRUMENTS OF SERVICE 

If the Owner terminates the Architect for its convenience under Section 6.5, or the Architect terminates this 
Agreement under Section 6.3, the Owner shall pay a licensing fee as compensation for the Owner’s continued use of 
the Architect’s Instruments of Service solely for purposes of the Project as follows: 

| One dollar ($1.00). 

§ 4.9 PAYMENTS TO THE ARCHITECT 
| § 4.9.1 [Number not Used], 

§ 4.9.2 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed. 

Payments are due and payable upon presentation of the Architect’s invoice. Amounts unpaid thirty ( 30 ) days after 
the invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal rate prevailing from 
time to time at the principal place of business of the Architect. 

(Insert rate of monthly or annual interest agreed upon.) 

| 5.00 % per annum 

§ 4.9.3 The Owner shall not withhold amounts from the Architect’s compensation to impose a penalty or liquidated 
damages on the Architect. 

§ 4.9.4 Records of Reimbursable Expenses and services performed on the basis of hourly rates shall be provided with 
each invoice. 

ARTICLE 5 DISPUTE RESOLUTION 

§ 5.1 The Owner and Architect shall resolve any claim or cause of action arising out of or relating to this Agreement 
pursuant to the provisions set forth in the Project’s customized form of the A295-2008. 

| § 5.2 [Number not Used] 

§ 5.3 To the extent damages are covered by property insurance, and the relevant policy permits, the Owner and 
Architect waive all rights against each other and against the contractors, consultants, agents and employees of the 
other for damages, except such rights as they may have to the proceeds of such insurance as set forth in A295-2008, 

The Owner or the Architect, as appropriate, shall require of the contractors, consultants, agents and employees of any 
of them similar waivers in favor of the other parties enumerated herein. 

§ 5.3.1 The Architect and Owner waive consequential damages for claims, disputes or other matters in question arising 
out of or relating to this Agreement. This mutual waiver is applicable, without limitation, to all consequential damages 
due to either party’s termination of this Agreement, except as specifically provided in Section 6.7. 

ARTICLE 6 TERMINATION OR SUSPENSION 

§ 6.1 If the Owner fails to make payments to the Architect in accordance with this Agreement, such failure shall be 
considered substantial nonperformance and cause for termination or, at the Architect’s option, cause for suspension of 
performance of services under this Agreement. If the Architect elects to suspend services, the Architect shall give 
seven days’ written notice to the Owner before suspending services. In the event of a suspension of services, the 
Architect shall have no liability to the Owner for delay or damage caused the Owner because of such suspension of 
services. Before resuming services, the Architect shall be paid all sums due prior to suspension and any expenses 
incurred in the interruption and resumption of the Architect’s services. The Architect’s fees for the remaining services 
and the time schedules shall be equitably adjusted. 

§ 6.2 If the Owner suspends the Project, the Architect shall be compensated for services performed prior to notice of 
such suspension. When the Project is resumed, the Architect shall be compensated for expenses incurred in the 
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interruption and resumption of the Architect’s services. The Architect’s fees for the remaining services and the time 
schedules shall be equitably adjusted. 

§ 6.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Architect, the Architect may terminate this Agreement by giving not less than seven days’ written notice. 

§ 6.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other party 
fail substantially to perform in accordance with the terms of this Agreement through no fault of the party initiating the 
termination. 

§ 6.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Architect for the 
Owner’s convenience and without cause. 

§ 6.6 In the event of termination not the fault of the Architect, the Architect shall be compensated for services 
performed prior to termination, together with Reimbursable Expenses then due and all Termination Expenses as 
defined in Section 6.7. 

§ 6.7 Termination Expenses are in addition to compensation for the Architect’s services and include expenses directly 
attributable to termination for which the Architect is not otherwise compensated. 

| § 6.8 [Number not Used] 

ARTICLE 7 MISCELLANEOUS PROVISIONS 

| § 7.1 This Agreement shall be governed by the law of the place where the Project is located. 

§ 7.2 Terms in this Agreement shall have the same meaning as those in ALA Document A295-2008. 

§ 7.3 The Owner and Architect, respectively, bind themselves, their agents, successors, assigns and legal 
representatives to this Agreement. Neither the Owner nor the Architect shall assign this Agreement without the written 
consent of the other, except that the Owner may assign this Agreement to a lender providing financing for the Project 
if the lender agrees to assume the Owner’s rights and obligations under this Agreement. 

§ 7.4 If the Owner requests the Architect to execute certificates, the proposed language of such certificates shall be 
submitted to the Architect for review at least 14 days prior to the requested dates of execution. The Architect shall not 
be required to execute certificates or consents that would require knowledge, services or responsibilities beyond the 
scope of this Agreement. 

§ 7.5 Nothing contained in this Agreement shall create a contractual relationship with or a cause of action in favor of a 
third party against either the Owner or Architect. 

§ 7.6 Unless otherwise required in this Agreement, the Architect shall have no responsibility for the discovery, 
presence, handling, removal or disposal of, or exposure of persons to, hazardous materials or toxic substances in any 
form at the Project site. 

§ 7.7 The Architect shall have the right to include photographic or artistic representations of the design of the Project 
among the Architect’s promotional and professional materials. The Architect shall be given reasonable access to the 
completed Project to make such representations. However, the Architect’s materials shall not include the Owner’s 
confidential or proprietary information. The Owner shall provide professional credit for the Architect in the Owner’s 
promotional materials for the Project, 

§ 7.8 If the Architect or Owner receives information specifically designated by the other party as "confidential" or 
"business proprietary," the receiving party shall keep such information strictly confidential and shall not disclose it to 
any other person other than as may be required by law, except to (1) its employees, (2) those who need to know the 
content of such information in order to perform services or construction solely and exclusively for the Project, or (3) 
its consultants and contractors whose contracts include similar restrictions on the use of confidential information. 


... AIA Document B196™ -2008. Copyright ©2008 by The American Institute of Architects. All rights reserved. WARNING: This AIA* Document is protected by 
U.S, Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA* Document, or any portion of it, may result in 
severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by AIA software at 
/ 11:26:29 on 12/10/2013 under Order No.5662467476_1 which spires on 11/10/2014, and is not for resale. 

User Notes: (1096376648) 


PAPR - 002234 


ARTICLE 8 SPECIAL TERMS AND CONDITIONS 

Special terms and conditions that modify this Agreement are as follows: 

1. The Architect will provide an electronic version of as-builts of the Project at the completion of construction; each 
drawing will be a separate PDF file and be named the same as the drawings sheet numbering scheme. 

2. The Architect will provide after substantial completion, an 11 th month warranty inspection with written report. 

3. The Architect will provide assistance to the Owner’s procurement process for evaluation of the contractors. 

4. The Architect will conduct a series of District input meetings during the programming and conceptualization phases 
for the School Administrators/ Staff, the District Office Cabinet staff, the Facilities/ Maintenance Department, the 
Food Services Department, and IT Department. 

5. The Architect will conduct a series of community involvement public meetings during the programming and 
conceptualization phases (at least two (2) public meetings during programming and one (1) public meeting during 
conceptualization). 

6. The Architect will make presentations to the School Board about programming efforts/design features/ public input 
ideas/ budget/ schedule during the "Detailed Design Phase" and prior to the completion of the construction documents. 

7. The Architect will prepare and submit a two (2) page executive summary report on a monthly basis containing 
budget/ cost information, schedule, work progress summary, potential changes, and photographs at the 10 lh of each 
month. 

8. The Architect will provide a written field report within five (5) days of each site visit during the construction phase. 

9. The Architect will provide meeting notes within seven (7) days after the meeting during the design phase. 

ARTICLE 9 SCOPE OF THE AGREEMENT 

§ 9.1 This Agreement represents the entire and integrated agreement between the Owner and the Architect and 
supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement may be 
amended only by written instrument signed by both Owner and Architect. 

§ 9.2 This Agreement is comprised of the following documents listed below: 

.1 AIA Document B195-2008, Standard Form Agreement Between Owner and Architect for an 
Integrated Project 

.2 AIA Document A295-2008, General Conditions of the Contract for Integrated Project Delivery 
.3 AIA Document E201™-2007, Digital Data Protocol Exhibit, if completed, or the following: 


.4 Other documents: 

(List other documents, including the Architect’s scope of services document, hereby incorporated into 
the Agreement.) 

Customizations of the foregoing documents for the Project as of the date of execution of this 
Agreement or as subsequently agreed. 

This Agreement entered into as of the day and year first written above. 


OWNER (Signature) ARCHITECT (Signature) 

Dr. Rodney Thomp son Superintendent _ Ron Smith AIA Principal-in-Charge 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

AlA* Document B195™ -2008 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from the 
original AIA text. Added text is shown underlined. Deleted text Is Indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any part 
of the associated AIA document. This Additions and Deletions Report and its associated document were generated simultaneously by 
AIA software at 11:26:29 on 12/10/2013. 
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AGREEMENT made as of the tenth day of December in the year two thousand thirteen 2013 


The School District of Berkeley County, South Carolina229 East Main StreetMoncks Com er. South Carolina 
2946IPhone: 18431 899-8600 Fax: (843) 899-8791 


McMillan Pazdan Smith Architecture 12-A Vanderhorst StreetCharleston. South Carolina 29403 Ron G. Smith. 
Managing Principal Charleston 
Phone: 18431 566-0771 


New Elementary School at Foxbank Plantation 
Berkeley County School District 
Berkeley County. South Carolina 


Contract Construction. Inc.P.O. Box 269Ballentine. South Carolina 29002-0269Greg Hughes. President 
Phone: (8031 781-7058 
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§1.1 The Architect shall provide the professional services set forth in AIA Document A295™ -2008 General 
Conditions of the Contract for Integrated Project Delivery, which is incorporated herein by reference, except as 
specifically indicated to be the responsibility of others. Such services shall include usual and customary structural, 
mechanical, and electrical engineering ser vic es . services with compliance to SCDOE OSF Guidelines and BCSD 
Facility Design Guidelines and as delineated in the Architect’s proposal submitted in response to RFO#396-(13-141 


One Million ($1.000.000,001 per occurrence/ One Million ($ 1. 000.000.001 aggregate 


Statutory Minimum 
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Statutory Minimum 


Architect: One Million ($ 1.000.000.00') per claim/One Million ($1,000.000.001 aggregate 
Consultants: One Mi llion ($1.000,000 .OCT) per claim/ O ne Mil lion ($1,000,000,00) aggregate 
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.3 Changing or editing previously prepared Instruments of Service necessitated by the enactment or 
revision of codes, laws or regulations or official interpretations; except OSF/ Fire Marshal 
interpretations. 


.6 Preparation of design and documentation for changes the Owner requests after acceptance of the 
Guaranteed Maximum PrieejPrice when construction costs exceed $25,000.00. 



where a civil action has been filed in the judicial system, except where the Architect is party thereto; 

.9 Evaluation of the qual if kation s of -bi d d er s- or per s on s providing proposals: [Number not Used! 

.10 Consultation concerning replacement of Work resulting from fire or other cause during co n s truction; or 


.3 Pr e paring Chang e Ord e r s and Construct i on Chang e Dir e cti v es that r e quir e e valuation of Contractor ’ s 
pr o posals and supporting data, or th e pr e parat i on or r e vis i on of Instrum e nts of Service: nNumber not 
Used! 

.4 Evaluat i ng substitut i ons propos e d by th e Q wn er-o r-G o nt r aetor an d- making s ubs e qu e nt r e v is ion s to 
Ins t rum e nts of S e rvic e r e su l t i ng th e r e from: or (Number not Used ] 


,1 Two ( 2_) reviews of each Shop Drawing, Product Data item, sample and similar submittal of the 
Contractor 

.2 (— TAn average of bi-weekly visits to the site by the Architect over the duration of the Project during 

construction 

.3 Two ( 2_) inspections for any portion of the Work to determine whether such portion of the Work is 
substantially complete in accordance with the requirements of the GMP Documents 
.4 Two ( 2 ) inspections for any portion of the Work to determine final completion 

§ 1.5.5 If the services covered by this Agreement have not been completed within forty-eight ( 481 months of the date 
of this Agreement, through no fault of the Architect, extension of the Architect’s services beyond that time shall be 
compensated ns Additiona l S e rvic e s. equitably in light of demonstrated additional performance costs incurred by the 
Architect. 
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§ 3.3 Upon execution of this Agreement, the Architect grants to the Owner a nonexclusive license to use the 
Architect’s Instruments of Service sele ly and e xclusive l y for th e Pro je ct, provid e d that th e Owner substantially 
p e rforms its obligations, including prompt payment of all sums wh e n du e , und e r this Agr ee m e nt, for the Owner’s 
statutory duties and purposes. The Architect shall obtain similar nonexclusive licenses from the Architect’s 
consultants consistent with this Agreement, The license granted under this section permits the Owner to authorize the 
Contractor, Subcontractors, Sub-subcontractors, and material or equipment suppliers, as well as the Owner’s 
consultants and separate contractors, to reproduce applicable portions of the Instruments of Service solely and 
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exclusively for use in performing services for the Project. If th e Archit e ct rightfully t e rminat e s this Agreement for 
cause ns provid e d i n- S e otion 6.t. the lic e nse grant e d in this Section 3.3 shall terminat e . T he license also includes the 
Owner’s right to provide the Instruments of Service to other Architects retained by the Owner for reference and 
consistency purposes in preparing future Instruments of Service for the Owner’s needs at the Project or oth er Owner 
projects: the use of design concepts form the Instruments of Service for future pro j ects is not in derogation of the 
license provided the resulting design is sealed and issued solely under the professional licensees') of a design 
professional then under contract to the Owner. 

§ 3.3.1 In the event the Owner uses the Instruments of Service without retaining the author of the Instruments of 
Service, the Owner releases the Architect and Architect’s consultant(s) from all claims and causes of action arising 
from such uses. The Own e r, - to th e e xtent p e rmitt e d by lavv ^- fur t h e r - agr ees to indemnify and hold harml e ss th e 
Arch i t e ct and its consultants from all oosts and e xpens es Hneluding th e cost of def e nse, related to claims and caus e s of 
action ass e rted by - any third p e rson or e nt i ty - to th e e xt e nt such costs and e xpenses arise from the Owner ’3 t erms of t his 
Section 3.3.1 shall not apply to the use of the Instruments of Service unde r th i s S e ct i on 3. - 3 - T - . - T h e te rm s of th is Sect i on 
TTrl shall-n&Htpplv- for the Project if the Owner rightfully terminates this agreement for cause under Article 6. 


Five (5%1 percent of the GMP 


The Architect shall submit a scope and costs for any additional services prior to starting such services. Once the 
prop os al is received, the Owner will respond within seven (7j days, 

§ 4.3 Compensation for Additional Services of the Architect’s consultants when not included in Section 4.2, shall be 
the amount invoiced to the Architect plus p e rc e nt ( — %Vor a s oth e rwi se stat e d b e low. five percent (5 %). 

As part of this contract the Architect shall include proposals from consultants for completing boundary and 
topographical survey, geotechnical report, environmental phase I report. SCDOT site traffic report, and other similar 
studies as required to fully describe the site. Upon written authorization, the Architect shall procure these services on 
behalf of the Ow n er as a Reimbursable Expense. 
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Conceptualization Phase: 

Ten 

percent ( 

10 

%) 

Criteria Design Phase: 

Twenty 

percent ( 

20 

%) 

Detailed .Design Phase: 

Twenty 

percent ( 

20 

%) 

Implementation Documents 

Phase: 

Twentv-five 

percent ( 

25 

%) 

Construction Phase: 

Twenty 

percent ( 

20 

%) 

Closeout Phase: 

Five 

percent ( 

5 

%) 


See attached exhibit of hourly billing rates. 

Employee or C ategory Rate 


.1 

.2 

.3 

.4 


Transportation and authoriz e d out of town trav e l and s ubsi stences [Number not Used! 

Long distanc e s e rv i ces, d e dicat e d data and - eommumcation se rvices, t e l e confer e nces, Projeot Web 

■ F ee s paid for securing approval of authoriti e s having jurisdictio n- ov e r the Proi e ot -fNumber not Used] 
Printing, reproductions, plots, standard form documents; the Architect should strive to competitively 
bid out reproduction costs and to use electronic distribution as much as possible to control costs. 
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.5 Postage, handling and delivery; the Architect should strive to use the least expensive service: 


.7 Renderings, models, mock-ups, professional photography, and presentation materials requested by the 
Qwftefr Owner (except materials created for community and district input meetings and Board of 
Education reports and presentations), 

.8 Archit e ct’s - Consultant's exp e ns e of prof e ssional liability insuranc e dedicat e d e xclusiv e ly to thi s 

Proj e ct, or the exp e ns e of additional - in s uranc e coverag e or limit s- i-ft h e- Qwner r e qu e sts such in s u r a n c e 
in exc e s s of that normally parri e d by th e Architect's consultants; ["Number not Usedl 
.9 AH taxes l e vi e d on prof es sional servic e s and on - r e imbursabl e exp e nse s ; [Number not Usedl 
.10 Sit e offic e e xp e ns e s; and FNumber not Usedl 
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§ 4.7.2 For Reimbursable Expenses the compensation shall be the expenses incurred by the Architect and the 
Architect’s consultants plus an administrative fee of five percent ( 5_%) of the expenses incurred. 


One dollar ($1.001. 


§ 4.9.1 A n - initial paym e nt - of —($— ) shall - b e mad e upon e xecution of this Agr e ement and is the m i n i mum paym e nt 
u nder - this Agr e em e nt. -f t - shall - b e- c re d i t e d - to th e- Own e r - ’s aocount in th e final invoice. [N umber not Usedl . 

§ 4.9.2 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed. 
Payments are due and payable upon presentation of the Architect’s invoice. Amounts unpaid thirty ( 30 ~) days after 
the invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal rate prevailing from 
time to time at the principal place of business of the Architect. 


5.00 % per annum 

§ 4.9.3 The Owner shall not withhold amounts from the Architect’s compensation to impose a penalty or liquidated 
damages on the Archi t e ct, or to offset sums r e qu e st e d by or pa i d to contractors for the cost of chang es in th e Work 
unl e ss th e Archit e ct agr ee s or has b ee n found liab le for th e am o unt s i n a- b i n di ng disput e r esoluti on - proc ee ding. 
Architect. 

§ 4.9.4 Records of Reimbursable Expenses and services performed on the basis of hourly rates shall be availabl e to th e 
Owner at mutua l ly conv e ni e nt tim e s. provided with each invoice. 


§ 5.1 The Owner and Architect shall resolve any claim or cause of action arising out of or relating to this Agreement 
pursuant to the m e diation and arb i tration provisions set forth in Secti ons 13.3 an d-B-.-4-of the Project’s customized 
form of the A295-2008. 

§ 5.2 Th e Own e r and Archit e ct shal l comm e nc e all c l aim s and caus e s of action, wh e th e r i n contract, toit, or oth e rw i se, 
against the oth e r arising out of or r el at e d to this Agr ee m e nt within th e p e riod s p e cifi e d by applicabl e law, but in any 
cas e not mor e than 10 y e ars aft e r th e dat e of Su bst an t ial Compl e tion - of th e Work. Th e Own e r and Architect waiv e all 
cla i m s und causes of action - not comm e nc e d i n accordanc e with this Seotion 5.2. [Number not Usedl 

§ 5,3 To the extent damages are covered by property insurance, and the relevant policy permits, the Owner and 
Architect waive all rights against each other and against the contractors, consultants, agents and employees of the 
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other for damages, except such rights as they may have to the proceeds of such insurance as set forth in A295-2008. 
The Owner or the Architect, as appropriate, shall require of the contractors, consultants, agents and employees of any 
of them similar waivers in favor of the other parties enumerated herein. 
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§ 6.7 Termination Expenses are in addition to compensation for the Architect’s services and include expenses directly 
attributable to termination for which the Architect is not otherwise comp e n s ated, plus an amount for th e Archit e ct’s 
anticipat e d profit on th e valu e of th e serviees not performed by the Arohit eefc compensated. 

§ 6.8 The Own e r’s right s to u se- the Archit e ct’ s In s trum e nts of S e rvic e in the ev e nt of a t e rmination of this Agr ee m e nt 
ar e set forth in Articl e 3 and Section 4 - .8 of th i s Agreement as w e ll 03 th e A29S 20Q 8 . fNumber not Used! 


§ 7.1 This Agreement shall be governed by the law of the place where the Project is locat e d, s ubj e ct to th e Federal 
Arbit r at i on Act as applicabl e . located. 


§ 7.4 If the Owner requests the Architect to execute certificates, the proposed language of such certificates shall be 
submitted to the Architect for review at least 14 days prior to the requested dates of execution. If the Owner requests 
th e Archit e ct to e x e out e cons e nts - r e asonab l y - r e quir e d to facilitat e a ssig nm e nt to a -le nd e r, th e Archit e ct s h a H - e x c cut e 
al l s uch coBs e nt s-i hnt ar e con s ist e nt with th i s Agreem e nt, prov i d e d th e proposed con se nt is -s ubmitt e d t o t he Arch itec t 
for r e vi e w at l e a s t - 14 - day s- prior t o ex e cution. T he Architect shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of this Agreement. 


§ 7.7 The Architect shall have the right to include photographic or artistic representations of the design of the Project 
among the Architect’s promotional and professional materials. The Architect shall be given reasonable access to the 
completed Project to make such representations. However, the Architect’s materials shall not include the Owner’s 
confidential or proprietary information if th e Ow ne r ha s pr e viou sl y advis e d th e Archit e ot in writing of th e s peoifio 
informat i on consid e r e d bv th e Own e r to b e conf i d e ntial or propri e tar y- information. The Owner shall provide 
professional credit for the Architect in the Owner’s promotional materials for the Project. 

§ 7.8 If the Architect or Owner receives information specifically designated by the other party as "confidential" or 
"business proprietary," the receiving party shall keep such information strictly confidential and shall not disclose it to 
any other person other than as may be required bv law, except to (1) its employees, (2) those who need to know the 
content of such information in order to perform services or construction solely and exclusively for the Project, or (3) 
its consultants and contractors whose contracts include similar restrictions on the use of confidential information. 

PAGE 8 

1. The Architect will provide an electronic version of as-builts of the Project at the completion of construction: each 
drawing will be a separate PDF file and be named the same as the drawings sheet numbering scheme. 

2. The Architect will provide after substantial completion, an 11 th month warranty inspection with written report. 

3. The Architect will provide assistance to the Owner’s procurement process for evaluation of the contractors. 

4. The Architect will conduct a series of District input meetings during the programming and conceptualization phases 
for the School Administrators/ Staff, the District Office Cabinet staff, th e Fa cilities/ Maintenance Department, the 
Food Services Department, and IT Department. 

5. The Architect will conduct a series of community involvement public meetings during the programming and 
conceptualization phases fat least two (21 public meetings du ring progr amm ing and one fll public meeting during 
conceptual izati onV 

6. The Architect will make presentations to the School Board about programming efforts/ design features/ public input 
ideas/ budget/ schedule during the "Detailed Design Phase" and prior to the completion of the construction documents. 
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7. The Architect will prepare and sub m it a two (2 ) p age executive summary report on a monthly basis containing 
budget/ cost information, schedule, work progress summary, potential changes, and photographs at the 10 th of each 
month. 

8. The Architect will provide a written field report within five (5) days of each site visit during the construction phase. 

9. The Architect will provide meeting notes within seven (71 days after the meeting during the design phase. 


Customizations of the foregoing documents for the Project as of the date of execution of this 
Agreement or as subsequently agreed. 


Dr, Rodney Thompson Superintendent 


Ron Smith ALA Principal-in-Charge 
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Certification of Document’s Authenticity 

AIA® Document D401™ - 2003 


1 


I,___. hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:26:29 on 12/10/2013 under Order No. 5662467476_1 from AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of ALA® Document 
B195™ - 2008, Standard Form of Agreement Between Owner and Architect for Integrated Project Delivery, as 
published by the AIA in its software, other than those additions and deletions shown in the associated Additions and 
Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


brentjeffcoat@mindspring.com 
Tuesday, December 15, 2015 5:31 PM 
Keith R. Powell 
FOIA 


Follow Up Flag: Follow up 

Flag Status: Flagged 


For such as it is worth, I never undertook to represent Robbie Ferris in connection with Horry County. In fact, I have never 
agreed to be counsel to Robbie. He asks me questions from time to time that I answer and if. he asks me for help in 
contacting someone, I try to oblige. I did some research on the Horry County School District website to make sure I knew 
what their procurement code contained. But, I never undertook to represent Robbie or his firm. 

Robbie asked me if there were any way to finance construction. I had devised a plan for what I called deferred payment 
construction contracts about 6 years ago in an unrelated context (meaning not schools and not Robbie) and I shared that 
with him. But I never treated those conversations as anything other than marketing and 1 never gave a flat opinon to 
anyone on a specific transaction. 

I don't think casual conversations create an attorney client relationship; however, if someone discusses something with 
me then I have to think about whether that communication is priviliged. In this instance, I knew that Robbie was sharing 
the information I gave him and I never thought that he had an expectation of confidentiality. 

Point is that I am not counsel to Robbie Ferris. I may do that in the future, but I am not a construction lawyer and I don't 
get involved in those matters. 

Brent Jeffcoat 


l 
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Sheri L. Wainscott 


From- 

Sent: 

To: 

Subject: 


Brent Jeffcoat <brentjeffcoat@mindspring.com> 
Tuesday, December 15, 2015 8:21 PM 
Keith R. Powell 
Horry FOIA 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Should I notify Thurmond, et al, that I am not Robbie's counsel? 
Brent Jeffcoat 

{803)354-4918 Columbia office 
(980)225-1125 Charlotte office 
(803) 422-6579 cell 


l 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 

Monday, November 09, 2015 8:53 PM 
Keith R. Powell; Danielle Davis 
Ara Heinz (AHeinz@horrycountyschools.net) 
RE: Redaction of documents 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, 

Page 2 and Page 3 of the PDF (the spreadsheets showing our cost breakdown) should be considered confidential. While 
you are correct that much of this will appear in the schedule of values were not interested in the world knowing how 
much our Wayne County projects cost. 

Robbie 

From: Keith R. Powell [ mailto:kpowell@childs-halliaan.net 1 

Sent: Monday, November 09, 2015 4:41 PM 

To: Robbie Ferris; Danielle Davis 

Cc: Ara Heinz ( AHeinz@horrvcountvschools.net ) 

Subject: FW: Redaction of documents 

Danielle - 

The FOIA document production by the HCS to the media is an ongoing massive task. Is there any part of the enclosed 
where you claimed confidentiality but no longer want or need to do so? I think most of what you've got will turn up in 
the schedule of values anyway. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Ara Heinz [mailto:AHeinz@horrvcountvschools.net ] 
Sent: Monday, November 09, 2015 4:25 PM 
To: Keith i^Powell^^^^^^^ 

Subject:! 



ATTORNEY-CLIENT 

PRIVILEGE 

i 


PAPR - 002245 












Ara Heinz | Procurement Services! ®P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 2952$ 
Website; Procurement.horrycountyschools.net 


MCrry OXAty Scn«*i 


2 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Danielle Davis <ddavis@sfla.biz> 

Monday, November 09, 2015 4:54 PM 
Keith R. Powell; Robbie Ferris; Mike Wawrzyniak 
Ara Heinz (AHeinz@horrycountyschools.net) 

RE: Redaction of documents 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Hi Keith, 

Thank you for sending this information. We will review the attached documents and send you a response 
tomorrow. 

Danielle 


Sent from iny Verizon Wireless 4G LTF, smartphone 


--Original message- 

From: "Keith R. Powell" <k powell@childs-halligan.net > 

Date: 11/09/2015 4:42 PM (GMT-05:00) 

To: Robbie Ferris < RFerris@sfla.biz >. Danielle Davis < ddavis@sfla.biz > 

Cc: "Ara Heinz fAHeinz@horrvcountvschools.net) " < AHeinz@horrvcountyschools.net > 
Subject: FW: Redaction of documents 

Danielle - 


The FOIA document production by the HCS to the media is an ongoing massive task. Is there any part of the 
enclosed where you claimed confidentiality but no longer want or need to do so? I think most of what you’ve 
got will turn up in the schedule of values anyway. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 

(803) 254-4035 
1 
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NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Ara Heinz f mailto:AHeinz@horrvcountyschools.netl 
Sent: Monday, November 09, 2015 4:25 PM 
To: Keith R. Powell 

Subject: 



Ara Heinz | Procurement Scrviccs| S?P: 843/488-6930 
1 lorry County Schools | 335 Four Mile Rd. | Conway. SC 29526 
Website: Procurement.horrycounlyschools.nel 





2 
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Sheri L. Wainscott 


From: Robbie Ferris <RFerris@sfla.biz> 

Sent: Monday, November 09, 2015 8:56 PM 

To- Keith R. Powell; Danielle Davis 

Cc: Ara Heinz (AHeinz@horrycountyschools.net) 

Subject: RE: Redaction of documents 

Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 


Keith, 

To clarify, the notes on page two and page three can be shared publically, it's the numbers on pages 2 and 3 that we 
would rather not share. Page 1 and pages 3 -12 can be shared publically. 

Robbie 

From: Keith R. Powell [m ailto:kpowell@childs-halliqan.netl 

Sent: Monday, November 09, 2015 4:41 PM 

To: Robbie Ferris; Danielle Davis 

Cc: Ara Heinz ( AHeinz@horrvcountvscho ols .n et) 

Subject: FW: Redaction of documents 

Danielle - 

The FOIA document production by the HCS to the media is an ongoing massive task. Is there any part of the enclosed 
where you claimed confidentiality but no longer want or need to do so? I think most of what you've got will turn up in 
the schedule of values anyway. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Ara Heinz [mailto:AHeinz@ h orrvcountvschools.netl 
Sent: Monday, November 09, 2015 4:25 PM 
To: Keith R^owel^^^^^^^^ 

Subject: | 

■ ATTORNEY-CLIENT 

PRIVILEGE 

1 
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Ara Heinz | Procurement Services! ®P: 843/488-6930 
Horry County Schools | 335 Four Mile Pd. | Conway, SC 29526 
Website: Procurement.horrycountyschools.net 



Hot/ Cti-rCy Ser^ois 


2 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 

Attachments: 


Keith R. Powell 

Monday, November 09, 2015 4:41 PM 

Robbie Ferris (RFerris@sfla.biz); Danielle Davis (ddavis@sfla.biz) 
Ara Heinz (AHeinz@horrycountyschools.net) 

FW: Redaction of documents 
FFEP Addtl Price Proposal docs.pdf 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Danielle - 

The FOIA document production by the HCS to the media is an ongoing massive task. Is there any part of the enclosed 
where you claimed confidentiality but no longer want or need to do so? I think most of what you've got will turn up in 
the schedule of values anyway. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Ara Heinz fmailto:AHeinz@horrvcountvschools.net l 
Sent: Monday, November 09, 2015 4:25 PM 
To: Keith R. Powell 

Subject: I 



Ara Heinz | Procurement Services| @P: 843/488-G930 
Horry County Schools | 335 Four Mile Rri. | Conway, SC 29526 
Website: Procurement.horrycountyschools.net 

jr, fet 

iSnC feh..: 

jv-'yr-r. -a 

i- L-r- 

HXT,- Ot-jTCy Serous 


1 
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According to the RFP.the projects are not fully funded; therefore, First Floor is prepared to offer attractive payment op¬ 
tions if Horry County Schools deems that advantageous. It is our belief that our payment options will not count toward 
Horry County Schools’ 8% limitation thereby creating the possibility for the district to borrow for other projects should 
the need arise in the future. The terms of the payment options are subject to approval by HCS, its Financial Advisor, the 
bonding company and lender providing the funding to Firstfloor. The bonding company does not guarantee that HCS, the 
design-builder or subsidiaries of the design-builder, will be approved for the payment options listed below. 


PAYMENT OPTION 1: 

Design build-contract with the ability to pay Firstfloor over 
a 5-7 year period (payout period). Features of this option 
are as follows; 

• The financing payments under the contract will likely 
not he secured by a general obligation pledge and 
will likely not count as part of the HCS 8% debt limit 
and would possibly free up HCS borrowing capacity 
allowing HCS to borrow money for other projects. 

The goal is to make all these payments from existing 
sales tax revenues, if sufficient. The payments under 
the contract are for construction and related items 
and, based on a review of the referendum question.it 
appears that sales tax revenues can be used to make 
the contract payments. 

• The design builder would provide maintenance and 
optimization of the HVAC system for the term of the 
payout in lieu of the specified three years. 

• Annual payments would be subject to lender approv¬ 
al and establishing interest rates. 

Several lenders have expressed initial interest in the 
program but will need to complete due diligence 
and fully understand the strength of the revenue 
stream(s) in order to proceed. Initial indications of 
borrowing rates range from 1.75% to the mid 4% 
level depending on the strength of the revenue and 
contract terms. No assurance can be given until the 
lender(s) can complete due diligence. 

• The terms of the final contract will include de¬ 
sign-build financial costs. These additional costs in¬ 
clude but are not limited to finance and development 
fees, underwriting fees, and legal fees. We estimate 
the total additional costs to be $ 6 , 887,262 for a total 
cost of $227,837,031 for the full program (5-schools). 
NOTE: This number is for the full program cost only 
and does not include any interest cost during the 
pay-off of the construction contract. The amount of 
the interest will be determined by the actual inter¬ 
est rate achieved by Firsfloor and the final payment 
structure selected by HCS and its Financial Advisor. 

• We would need the assistance of HCS's Financial 
Advisor to complete the structuring process and due 
diligence. 


PAYMENT OPTION 2: 

Firstfloor proposes to lease the building for a term up to 30 
years to HCS. Features of this option are as follows; 

The goal of this lease structure would be to eliminate 
or reduce dependence on the 8% debt limit thereby 
freeing up HCS borrowing capacity for other projects. 

• Annual payments would be subject to contract terms 
to be negotiated between the design-builder and its 
lender. 

• Additional development,financing and underwriting 

• fees would apply. 

• We would need the assistance of HCS’s Financial 
Advisor to complete the structuring process and due 
diligence. 
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The information on this 
sheet is considered a 
“confidential trade 
secret”. We are 
providing this 
information to help HCS 
understand why the 
project is over budget. If 
any part of this request is 
deemed inappropriate 
HCS may disregard this 
request for treatment of 
this information as 
confidential. In addition 
there may be certain 
parts of the information 
on this sheet that can be 
shared publically with 
approval of Firstfloor. 
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Even with 1 year inflation 
the proposed Horry 
County projects cost 
about the same as the 
Wayne County projects 





Owner allowances for 
Horry County School 
projects are higher than 
the Wayne County 
School projects . 


© to explain why the HCS projects ire over budget we hive compared the HCS projects to the two recent energy positive school projects 
in Wayne County, NC. Aj you can see the building costa for the HCS projects are higher than the Wayne projects with the premium 
being roughly $a-$20.00 per sf, depending on which Wayne school you are comparing to. The bulk of the difference is In the Interior 
glass, exterior glass, sunscreens, landscaping, fireproofing, acoustical panels to comply with ANSI standard, and food service 
equipment to comply with HCS standards. The biggest single difference is in the Owner contingencies and the cost of insurance 
(approximately $15.00 per SF). 

o The reason the projects are over budget is that the HCS project budgets did not appear to Include inflation. To the best of our 
knowledge the budget for the HCS projects was set In early 2014. When Outdoor submitted Its proposal to HCS, about a year ago, 
we indicated that HCS needed to increase its budget by approximately $13,000,000.00. We have seen 20% inflation in school 
construction costs just in the last 12 months. We offer the following analysis: 
n Recommended budget increase from a year ago to account for inflation from the time the original budget was set-$J3,000,000.00 
o Inflation in the last year-$30,000,000.00 
c Owner allowance premlum-$l3,060,500.00 
o Insurance premium -Si, 106,250.00 
o Soil remodiotion/demolition premium-$813,960 

o Total premium for HCS projects(rough order of magnitude) -$55,980,710 
o Our combination price for four schools Is a reduction in cost of 6.27# which Is $19.40 per SF 

o Our proposal has been carefully thought through and we believe we have priced a building that Includes all of the features of a world 
class educational facility that complies with the RFP. 
o We are confident that our building will perform to the highest level. 

u Our opinion is that the projects wc propose for HCS are wry efficient and a great value given market conditions. 

The Notes in the text box are not confidential and can be shared publically. 


l'he information on this sheet is considered a “confidential trade secret”. We are providing this information to help 
HCS understand why the project is over budget. The Notes in the text box are not confidential and can be shared 
publically. If any part of this request is deemed inappropriate HCS may disregard this request for treatment of this 
information as confidential. In addition there may be certain parts of the information on this sheet that can be 
shared publically with approval of Firstfloor. 
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T 


Piperjaffray. 

Bank of America Plaza, 101 South Tryon Street Suite 2450, .NC 28250 

Tel: 7M 342-7B15 | Fax: 704 919^028 

Piper Jaffray & Co. Since 1895. Member SIPC and NYSE. 

August 25, 2015 


Mr. Robbie Ferris 
CEO/President 
SfL+a Architects 
333 Fayetteville Street 
Suite 225 

Raleigh, NC 27601 

Re: Proposed Horry County School District Construction Program 

Dear Robbie: 


As you are aware, we have explored interest from potential lenders in providing construction/permanent 
financing directly to Firstfloor/SfL+a to construct school facilities in SC. Per you request as part of an 
RFP for construction services issued by Horry County School District, we specifically looked at the 
Horry School District’s construction program and your identified approximately $200 million in K-12 
projects. Based on discussions with legal counsel regarding the structure of the transaction, we 
understand that the District will use sales tax revenues to make any payments to Firstfloor/SfL+a (the 
“Project”). 


Based on our discussions with multiple potential lenders, several have expressed interest in funding 
approximately $200 million in projects for Horry School District. They are aware of the proposed 
structure where the facilities will not be pledged to the proposed construction contract. While they have 
completed their initial due diligence, their interest is conditional upon further due diligence and formal 
corporate approval and review of the construction contract and other relevant documents in addition to a 
complete review of the sales tax revenue to be used to pay the construction contract. 


This is only a statement of preliminary interest in the Project and does not constitute a commitment by 
any of the lenders. 

Sincerely, 



Joseph A. Niggel 
Managing Director 
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NORRYCOOKU SCHOOLS 


BID BOND 


PRINCIPAL (BIDDER): (Name and Business Address) 

Firstfloor Energy Positive LLC 

333 Fayetteville St. #225 

Raleigh, NC 27601 

Contact Name: Robert W. Ferris Phone: 919-610-2251 

TYPE OF ORGANIZATION: 

□ Individual □ Partnership 

□ Joint Venture £| Corporation LLC 

Principal organized underline lav/s oi Ihe Stale of: NC 

OWNER (THE DISTRICT): (Name and Business Address) 

Horry County Schools 

334 Four Mile Road, P.O. Box 260005 

Conway, Soulh Carolina 29528-6005 

Contact Name: Ara Heinz Phone: 843-488-6930 

BID IDENTIFICATION: 

Project/Bid Numbdr. 1415-91 

Project Name - Carolina Foresl Middle School, Myrtle Beach Middle School 
St. James Intermediate School 

SURETY: [Name and Business Address) 

Travelers Casually and Surety Company of America 

One Tower Square 

Hartford. CT 06183 

Contact Name: Kennelh J. Peeples phono: 919-281-4510 

Surety's Best Key Rating: A+ 

Surety's Financial Strength Rating: Xiv 

Surely organized under the lews of the Slate of: CT 


PENAL SUM OF BOND IS FIVE PERCENT (5%) OF TOTAL BASE BID PLUS ALL ALTERNATES NOT TO EXCEED; 


OBLIGATION; , 

We, the Principal and Surety are firmly bound to Horry County Schools (hereinafter cated the District) in the above penal sum. For payment of the penal sum, we 
bind ourselves, our heirs, executors, administrators, and successors, jointly and severally, 


CONDITIONS: 

Neither Principal nor Surety shall be bound hereunder unless Obligee prior to the execution of the final contracl furnishes evidence satisfactory to 
Principal and Surely that financing lias been obtained lo cover the entire cost of the Project 
THEREFORE; 

The above obligation is void if the Principal, upon acceptance by tho District of tho bid identified above within forty-live (45) days from the bid opening date and time 
as amended by any addendum to (he bid, is found by the District lo be a responsive and responsible Bidder, and who a) executes the Contract Agreement, b) 
provides to the District a fully exoculed Performance Bond and Payment Bond, c) has its Insurance provider submit a bona-fide CeftiOcoto of Insurance and. d) 
provides all other documents required by the terms of the bid and by the date stated in the Notice of Intent lo Av/ard or, In the event of failure to execute one or more 
of the contractual documents or In tho event of refusal of the Principal to comply with other such requirements of the Bid Instructions, pays the District for any cost of 
procuring tho worR which exceeds tho amount of the Principal's bid not to exceed the penal sum so staled. 

Such Surety executing this instrument agrees that its obligation is not impaired by any extonslon of the time (or acccplsnce of the bid lhat the Principal may grant to 
the District. Notice to the Surely ot any extension ot time Is waived; however, waiver of tho nolfce applies only to extensions aggregating not more than sixty (60) 
calendar days In addition to the forty-five (45) calendar days originally allowed for acceptance of Ihe bid. 


WITNESS; 

The Principal and Surely executed this bid bond and affixed their seals on this date oh September 3, 2015 


PRINCIPAL'S SIGNATORY 


NAME & TITLE:- Robert W. Ferris, Manager 
FIRSTFLOOR ENERGY POSITIVE LLC 
SIGNATURE; 




NAME a TITLE: Phoebe C. Honeycutt, Attorney-in-Fact 

i i \n v uuui \vi wrxwuni- Tfi 

SIGNATURE: — -1 

A fully executed Power ot Attorney roust accompany tills bondwlierysubfotled with the Official Bid form 

V 



Corporate 

Seal 
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WARNING: THIS POWER OF ATTORNEY IS INVALID WITHOUT THE RED BORDER 


TRAVELERS J 


POWER OF ATTORNEY 

F:irntiuj*f<>n Casualty Company 

Fide lily ami Guaranty Insurance Company 

Fidelity mul Guaranty Insurance Underwriters, Inc. 

St. Paul Fire and Marine insurance Company 
St. Paul Guardian Insurance Company 


St. Paul Mercury Insurance Company 
Travelers Casually and Surely Company 
Travelers Casually and Surety Company of America 
United Slates Fidelity and Guaranty Company 


Attorney*In Fad No. 


22964ft 


Ccrfideate No. 006212165 


KNOW ACL MEN BY THESE PJtKSENTS: That Fat minuton Casualty Company. St. Paul Fire and Marine Insurance Company. Si. Paul Guardian Insurance 
Company. St. Paul Mercury Insurance Company. Travelers Casualty anti Surety Company. Travelers Casualty and Surety Company of America, and United States 
Fidelity and Guaranty Company are corporations duly organized under the laws of the State of Connecticut, that Fidelity and Guaranty Insurance Company is a 
corporation duly organized under the laws of the Slate of Iowa, and that Fidelity and Guaranty Insurance Underwriters. Inc., is a corporation duly organized under the 
laws of the Slate of Wisconsin therein collectively called the "Companies"), and that the Companies do hereby make, constitute and appoint 


Angela IF Brill. Richanl V. I lain- Jr,. Phoebe C. I ltmoyeull. Kenneth J. Peeples. Heather Burroughs. Neil B. Biller. Bobbi I). Pendleton. Christopher A. 
Lyiliok, Julia C'. MeBIlieoii. and Adrienne Pciliurew 


nl the Oiiy of.-____Suite »l'_^ _Norlh Carolina_, their true and lawful Aiiorocyio-in-Pact. 

each in their sepanuc'caixieiiy il more than one is mimed above. In sign, cxociile. seal ami acknowledge any and all bonds, recognizances, conditional undertakings and 
oilier writings obligatory in the nature ihercnl on behalf of Ihe (‘oinpanies in their business of guaranteeing die fidelity of persons, guaranteeing die performance of 
contracts and executing or goaranteeing hunds and umlertakiogs requited or |icmdtled in any actions or proceedings allowed by law. 


IN Wt rN^KWHtmOK. the Com|«miesJuive caused this instrument to lie signed nod llieir corporate seals to be hereto affixed, this. 
day of_;_. 


I'annington (.'usually Company 
Fidelity nml (itiariinty liisiinmee Company 
Mdelily and Cnurnnly Insurance Umlmvrilers. Inc. 
.St. I’mil Fire and Marine Insurance Company 
SI. I'iitil (oiardian Insitnmee (.'nnipmi.v 


St. I’mil Mercury Insurance Company 
Travelers Casualty anil Surety Company 
Travelers Casualty and Surety Company of America 
United States Fidelity anil Guaranty Company 


r'muTo 



F WCOWCft4Tf0% 




O. - lyi 

iA\SK AI../VV 






Urasr^a 


/'j 7 A«nuiaTO\|j 


State of Connecticut 
Cuv of Hanford ss. 



Rolxrrt L. Raney, Senior Vice President 


On this the ----day ol-- . before me personalty appeared Robert L. Raney, who acknowledged himself to 

be the Senior Vice President ol Farm melon Casually Company. Fidelity and Guaranty Insurance Company, Fidelity and Guaranty Insurance Underwriters. Inc.. St. Paul 
Fire ami Marine insurance Company, St. Paul Guard ism Insurance Company. St. Paul Mercury Insurance Company, Travelers Casualty and Surety Company. Travelers 
C usually and Surety Company ol America, and United States Fidelity and Guaranty Company, and that he, as such, being authorized so to do. executed the foregoing 
instrument for the purposes therein contained by signing on behalf of the corporations by himself as a duly authorized officer. 


In Witness Whereof, I hereunto set my hand and oil 
My Commission expires the 30th day ol* June. 2016. 


ficinl seal. 


58440-8-12 Printed in U.S.A, 


l*Wb i\y */ 


\Ao/u^ c. 

Marie C. Teiremih, Notary Public 


WARNING: THIS POWER OF ATTORNEY IS INVALID WITHOUT THE RED BORDER 
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WARNING: THIS POWER OF ATTORNEY IS INVALID WITHOUT THE RED BORDER 


This Power of Attorney is grained under and by the authority of the following resolutions adopted by die Boards of Directors of Farmington Casually Company. Fidelity 
i and Guaranty Insurance Company. Fidelity and Guaranty Insurance Underwriters. Inc., Si. Paul Fire am! Marine Insurance Company, St. Paul Guardian Insurance 

j Company, St. Paul Mercury Insurance Company, Travelers Casualty and Surety Company, Travelers Casualty and Surely Company of America, anti United Slates 

| Fidelity and Guaranty Company, which resolutions are now in lull force and elTcet, reading as follows: 

RESOLVED. dial the Chairman, the President, any Vice Chairman, any Executive Vice President, any Senior Vice President, any Vice President, any Second Vice 
j President, the Treasurer, any Assistant Treasurer, the Corporate Secretary or tiny Assistant Secretary may appoint Allonicys-in-Fact and Agents to act for and on behalf 

| of the Company and may give such appointee such authority ns his or her certificate of authority may prescribe to sign with the Company’s name and seal with the 

; Company's seal bonds, recognizances, contracts of indemnity, and other writings obligatory in the nature of a bond, recognizance, or conditional undertaking, and any 
! of said officers or the Board of Directors at any time may remove any such appointee ami revoke the power given him or her; and it is 

FURTHER RESOLVED, that the Chairman, the President, any Vice Chairman, any Executive Vice President, tiny Senior Vice President or any Vice President may 
delegate all of any part of the foregoing authority to one or more officers or employees of this Company, provided that each such delegation is in writing and a copy 
j thereof is filed in the office of the Secretary; and it is 

J FURTHER RESOLVED, that any bond, recognizance, contract of indemnity, or writing obligatory in the nature of a bond, recognizance, of conditional undertaking 

! shall be valid and binding upon the Company when (a) signed by the President, any Vice Chairman, any Executive Vice President, any Senior Vice President or any Vice 

I President, any Second Vice President, the Treasurer, any Assistant Treasurer, the Corporate Secretary or any Assistant Secretary and duly attested and scaled with the 
I Company's seal by a Secretary or Assistant Secretary; or (b) duly executed (under seal, if required) by one or more Atlorneys-in-FacI and Agents pursuant to the power 

j prescribed in his or her certificate or their certificates of authority or by one or more Company officers pursuant to a written delegation of authority: and it is 

I FURTHER RESOLVED, that the signature of each of the following officers; President, any Executive Vice President, any Senior Vice President, any Vice President, 

I any Assistant Vice President, any Secretary, any Assistant Secretary, and the seal of the Company may he affixed by facsimile to any Power of Attorney or to any 

j certificate relating thereto appointing Resident Vice Presidents, Resident Assistant Secretaries or Attomcys-in-Faci for purposes only of executing and attesting bonds 

j and undertakings and other writings obligatory in the nature thereof, and any such Power of Attorney or certificate hearing such facsimile signature or facsimile seal 

i shall he valid and binding upon the Company and any such power so executed and certified by such facsimile signature and facsimile seal shall be valid and binding on 

ij the Company in the future with respect to any bond or understanding to which it is attached. 

<1 

' 

s I, Kevin E. Hughes, the undersigned. Assistant Secretary, of Farmington Casualty Company, Fidelity and Guaranty Insurance Company. Fidelity and Guaranty Insurance 
Underwriters, Inc., St. Paul Fire and Marine Insurance Company, St. Paul Guardian Insurance Company, St. Paul Mercury Insurance Company, Travelers Casualty and 
ji Surety Company,Travelers Casualty nnd Surety Company of America, and United States Fidelity and Guaranty Company do hereby certify that the above and foregoing 

I is a true and correct copy of the Power of Attorney executed try said Companies, which is in full force and effect uml hits not been revoked. 



i 

I 



To verify the authenticity of this Power of Attorney, call 1-800-421-3880 or contact us at www.tmvclcrsbotKl.com. Please refer to the Attorney-In-Fact number, the 
above-named individuals and the details of the bond to which the power is attached. 



?■ 

I 


WARNING: THIS P<Wg^<y ATTORNEYJSJI^Up WII!S ^gjyi.BiBj9 R R En 
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MOnRVCOWtfrSWeOlS 


PRINCIPAL (BIDDER); (Name and Business Address) 
Firstdoor Energy Positive LLC 
333 Fayetteville St, #225 
Raleigh, NC 27601 

Conlacl Name: Robert W. Ferris Phone: 919-610-2251 


OWNER (THE DISTRICT): (Name and Business Address) 


TYPE OF ORGANIZATION: 

□ Individual □ Partnership 

□ Joint Venture [3 Corporation llc 

Principal organized under the laws ol (he Slate of: NC 


BID IDENTIFICATION; 

Project/Bid Number. 1415-91 


Horry County Schools 

334 Four Mile Read, P.O. Box 280005 

Conway, Soulii Carolina 29528-6005 

Contact Name: Ara Heinz Phone: 843-488-6930 


SURETY: [Name and Business Address) Surely's Bast Key Rating: A+ 

Travelers Casualty and Surety Company of America 

one Tower square Surety's Financial Strength Rating: xtv 

Hartford, CT 06183 

Surely organized under the laws ol the Slate of; CT 

Contact Name: Kenneth J. Peeples phone: 919-281-4510 


PENAL SUM OF BOND IS FIVE PERCENT (5%) OF TOTAL BASE BID PUIS ALL ALTERNATES NOT TO EXCEED: 

$ S A 


Project Name - Carolina Forest Middle School, Myrtle Beach Middle School 
St. James Intermediate School, Socaslee Middle School 


OBLIGATION: 4 

We, the Principal and Surety are firmly bound to Horry County Schools (hereinafter called the District) In the above penal sum. For payment of the penal sum, we 
bind outs elves, our heirs, executors, administrators, and successors, jointly and severally. 

CONDITIONS: 

Neither Principal nor Surely shall be bound hereunder unless Obligee prior to the execution of the final contract furnishes evidence satisfactory to 
Principal and Surety that financing has been obtained to cover the entire cost of the Project 

THEREFORE: ; 

The above obligafion Is void if the Principal, upon acceptance by the Dislrid of Iho bid identified above within forty-five (45) days from the bid opening dato and time 
as amended by any addendum to the bid. is found by the Dislrid lo be a responsive and responsible Bidder, and who a) executes the Conlracl Agreement, b) 
provides to tha District a fully executed Performance Bond and Payment Bond, c) has its insurance provider submit a bona-fide Certificate of Insurance and, d) 
provides all other documents required by the terms of the bid and by the date stated in the Notice of Intent to Avrardw, lb the event of failure to execute one or more 
of Ihe coniracfual documents or In the event of refusal of the Principal to comply veto other such requirements of the Bid Instructions, pays the District for any cost of 
procuring the work which exceeds the amount of the Principal's bid notloexceed tiie penal sum sostaied. 


Bitch Surety executing this instrument agrees itiat its obligation is not Impaired by any extension of the time lor acceptance of Ihe bid that the Principal may grant to 
the Disldct. Notice to the Surety ol any extension of time is waived; however, waiver of the notice applies only to extensions aggregating not more than sixty (60) 
calendar days In addition to the forty-five (45) calendar days originally allowed for acceptance of the bid. 
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AVELERSJ 


_ sgfrgsrog^ 

- MS rowER OF ATTORNEY 

Karm«nR‘ ,,n l ,,suaU> '^"X'mce Company 

KWc „ ty En rt (;u^" cUmlorwritcrs ,»nc. 

r? y xz*^«* .. 

S’ Z S cTdinn Insurance Company 


fpioBORDeH 

St. v»«l Merwry ^Smwty 

Travelers C«si>»My |" r ‘ C(im , y . m .v of America 

ssssr- -—■— 


Certifies 1 *® No. 


006212159 


ior„e>-'n Fact No. 229646 


romnimv St. Paul Guardian Insurance 

„!. *«, «— ...„,, N ,i 1) 


|WS til ill* • 

...R.C- ..- . *g«*— *• 

Lydick. Julia C. MeEllieoli. ami Adrienne I eineicvN 


.. , te „„ fte . Nd,rat*. a>"»*>»»• <*■*» *• 


Durham 


. Stale of 


Nurlh Carolina 


, their true and lawful Atlontcy(s)-in-l*«tCl» 


of the City Of _ --—--— "T “ , mM , acknowledge anv and nil bonds, recognizances, conditional undertakings and 

each in their separate capacity if more than one ts named above, to s.ut c • . ‘ ..„ im .nlecing «i>c fidelity of persons, guaranteeing the performance of 

.— 


, N WlTNIySS WHEKKOF. the Companies hnvc caused this instrument to be signed and their corporate seals to be hereto alhsed. this _ 
( ( July 2(1 lb 


Kilt 



Farntiniilon Casually Company 
fidelity and Guaranty Insurance Company 
fidelity and Guaranty Insurance Underwriters. Inc. 
St. Paul fire and Marine Insurance Company 
St. Paul Guardian Insurance Company 


St. Paul Mercury Insurance Company 
Travelers Casualty and Surety Company 
Travelers Casualty and Surely Company of America 
United States fidelity and Guaranty Company 


Stine of Connecticut 
City of Hartford ss. 




Robert L. Raney. Senior Vice President . 


Kill 


July 


201? 


. before me personally appeared Robert L. Raney, who acknowledged himse.lt tn 


On this the . .day of _ 

be the Senior Vice President of paiminuton Casually Company, fidelity and Guaranty Insurance Company, fidelity and Guaranty Insurance Underwriters, Inc.. St. Paul 
I’ire and Marine insurance Company, St. Paul Guardian Insurance Comoanv. St. Patil Mercury Insurance Comnanv. Trawlers Cnsiinliv mid Sureiv Ti-m-fJc/a 

: foregoing 


fire and Marine insurance Company, St. Paul Guardian Insurance Company. St. Paul Mercury Insurance Company, Travelers Casualty and Surely Company.Travelers 
C. usually and Surely Company ol America, and United Stales fidelity and Guaranty Company, and that he. ns such, being authorized so to do. executed the foregoing 
instrument for the purposes therein contained by signing on behalf of the corporations hv himself as a duly authorized officer. 


In Witness Whereof, I hereunto set my hand and official seal. 
My Commission expires the 30th day of June. 2016. 



\Aa/u> a. 

Mmie C. Tclreault. Notary Public 


58440-8-12 Printed in U.S.A. 


IS INVALID WITHOUT THF pen BORDER 
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»sx::^^ -«,„, „, ,„ 

—.««*. z 

.....„ fcn ~»-t-av.-—*-i 


, . .. "'-'MJLVED, Him ,!,„ rt, • ''' " ,,e,: a| M revoke || 1C n , m .„ r !.. ,tc «Sni Z ;incc. or condid,, " u *“»' with il, 

,?•«"* «» » pan of he t Z “* '^i.lem, anv Vice rh . ^ h ™ or ^ and i, m,l "° ni " u "*"«*taf. and an 

,her « )f « Wed in ,l,c office of V " B “'“’V "> <-e or nZ oZc ^ ^ ^ecuffio Vice Previd 

•lice of "io Secretary; and i, is flH ’ a «r employee. of if* D "' "V Senior Vice Preside,,, 

ntna resolver . -» «„ Sl" r '"£ *•«■*. ™, 


, „ na „ JS - -■■'/^uyec.s of thi« r\ M „. v . •> vice Piv<irU«, 

FURTHER RESOLVED, thu ^ mvM Uul each *'«* ^mhnkl Preshhm *™v 

shyjj |)c valid -inH k; i- ’ ‘ lin ^ reeoenfeance mm ,l,n S a copy 

. 

«r«—. fc , i5< -(f< ^— *.. ■ ^sxxssxi 

. 

and undertakings and other writings obligatory in <h • ‘ 1’ Rl ’ miIc " 1 Ass »*«« Secretaries or Aliomcys-in p.,,.. r J f ‘° ‘° ! ‘" y IWcr “f Attorney or io any 

•toll be valid and Kindi.'" ,hc " ; “ Uro and any such Power of A,..™! ‘"l**' '? r pl,r ' k ’^ «»»’ of executing and a ,17 


■'"‘'it oe varni and binding upon the Comnmv , . . •' s,,cn ™w of Altoniev or eeriin<->i,- h„' ■ , LALLU " n t' ;| nd aite.stine Imndj 

. 

u„d«™_ri.„s. i'„^'“e“^RrJ"nd£«rte O s u s ,„.,„ y R Jc ,i„..w )ni „„^. 


tenonComp.ny,:,i M °"“ y 
irety Company of America, and United Slate. Fidelity and Gtnrwtv r M,r '" ,ce Cu '»P»n.v, Travelers Casunlly and 

Riwney canid by aid O-^ta. .bid, fe I, run fan ** *“ " 


.» TESTIMONY WHEREOF., tea* „ „ d , M „ „* „ f „„ 


_day of. 


g ^ r. 

Kevin E. Hughes. Assisiam Secifuirv - 


?( >»s.j s )S) 




f *co*oaifl) > 
. 1951 J 
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U>SKAp/jy 


/5e!^x 
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W.V e«“r Js 
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RrS kI ®il' 

\tpl 1096 i-r 


Yi, verify the authenticity of this Power of Auorncy, call l-iSOO-421-3880 or contact us at www.travelershond.com. Please refer to the At.omcy-ln-Fnct number the 
'sk'it-Miiiiilf/J Jpdividtials and the Jelubtf the kmd to which the power is attached. 


WARNING: THIS POWER OF ATTORNEY IS INVAUDl ^^ 
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Sheri L. Wainscott 


From - 

Sent: 

To: 

Subject: 


Keith R. Powell 

Monday, November 23, 2015 12:38 PM 
Robbie Ferris 

Fwd: HCS - Revised Invoices 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halliRan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

Begin forwarded message: 

From: John Gardner < JGardner@horrvcountvschools.net > 

Date: November 23, 2015 at 12:27:36 PM EST 

To: "Keith R. Powell" < kpowell@childs-halligan.net >. Mark Wolfe 

< M Wolfe002@horrycountvschools.net > 

Subject: RE: HCS - Revised Invoices 

Keith, 

Why would he not use the standard AIA application for payment? 

Thanks! 

John 

From: Keith R. Powell [mailto:kpowell@childs-halligan.net1 

Sent: Monday, November 23, 2015 12:25 PM 

To: John Gardner <JGa rdner@horrycountvschools.net >; Mark Wolfe 

<MWolfe002 @horrvc o untvschools.net > 

Subject: FW: HCS - Revised Invoices 

While we're there today can you give Robbie the info he will need to submit invoices? 

Keith R. Powell 
Childs & Halligan, P.A. 

1 


PAPR - 002264 



Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you 
receive this message in error, please notify us by telephone as listed above immediately. 


From: Robbie Ferris r mailto:RFerris(Q)sfla. biz1 
Sent: Sunday, November 22, 2015 6:23 PM 
To: Keith R. Powell 
Subject: FW: HCS - Revised Invoices 

Keith, 

These are the invoices I plan on submitting. Since the school folks are not talking to us until we get a 
contract can you tell me what we need to do to officially submit these? If they do wire transfers that is 
always best for us so we can pay people faster. We have included wire transfer instruction in case they 
are able to do wire transfers. 

Robbie 

From: Rick Green 

Sent: Sunday, November 22, 2015 6:14 PM 

To: Robbie Ferris 

Subject: HCS - Revised Invoices 

Here you go!!! I've also attached the wire instructions to move funds into the Firstfloor Energy Positive 
(HCS Team) account at BB&T. 

Richard A. Green 

Firstfloor Inc. 

4400 Silas Creek Parkway, Ste. 200 
Winston Salem, NC 27104 
Office: (336) 794-2325 
Fax: (336) 768-7666 
rqreen@firstfloor.biz 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Monday, November 23, 2015 1:52 PM 
Keith R. Powell 
Re: HCS - Revised Invoices 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, we could use the standard application for payment however the contract says that for services rendered before 
the amended meant is signed we should submit an invoice. I think the process that is contemplated is that we submit an 
invoice for the first application. We then have the schedule of values approved. And then all other applications for 
payment our standard AIA applications. We can discuss this later today 

Sent from my iPhone 

On Nov 23, 2015, at 12:37 PM, Keith R. Powell < kpowell(S>childs-halligan,net > wrote: 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 

(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

Begin forwarded message: 


REDACTED 
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REDACTED 


From: Robbie Ferris f mailto:RFerris@sfla.biz l 
Sent: Sunday, November 22, 2015 6:23 PM 
To: Keith R. Powell 
Subject: FW: HCS - Revised Invoices 

Keith, 

These are the invoices I plan on submitting. Since the school folks are not talking to us 
until we get a contract can you tell me what we need to do to officially submit these? If 
they do wire transfers that is always best for us so we can pay people faster. We have 
included wire transfer instruction in case they are able to do wire transfers. 

Robbie 


From: Rick Green 

Sent: Sunday, November 22, 2015 6:14 PM 

To: Robbie Ferris 

Subject: FICS - Revised Invoices 

Here you go!!! I've also attached the wire instructions to move funds into the Firstfloor 
Energy Positive (HCS Team) account at BB&T. 

Richard A. Green 

Firstfloor Inc. 

4400 Silas Creek Parkway, Ste. 200 
Winston Salem, NC 27104 
Office: (336) 794-2325 
Fax: (336)768-7666 
rqreen@firstfloor.biz 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Friday, November 13, 2015 3:10 PM 
Keith R. Powell 
HCS contracts 


Follow Up Flag: Follow up 

Flag Status: Completed 


Keith, 

Would it make ,sense if you set up a meeting for next Thursday where we go to Florry and I and the owner sign 
contracts? 

I am told, by subcontractors, that the normal procedure in Florry County is that if applications for payment are received 
by the 23 rd you get paid by the 10 th . You might want to confirm that the 23 rd is there magic date for applications for 
payment. 

Flere is the info for the remaining blanks: 

A2.2- Keith these are the days for each project per the schedule in our proposal: 

Carolina Forest MS 
Myrtle Beach MS 
St James IS 
Socastee ES 
Socastee MS 

Article A.4: 

Carolina Forest Middle School: 

Superintendent: Mark Branch 
Project Manager: Charlie Rollins 
Assistant Superintendent: Gary Pipkin 

Myrtle Beach Middle School: 

Superintendent: Ed Bruce 
Project Manager: Rusty Woolard 
Assistant Superintendent: Ray Carrino 

St. James Intermediate: 

Superintendent: Randall Jernigan 
Project Manager: Steve Bond 
Assistant Superintendent: Rodney Nichols 

Socastee ES: 

Superintendent: Dale McCoy 
Project Manager: Mike Dickman 
Assistant Superintendent: David Isham 

Socastee Middle School: 

Superintendent: Phil Asslynn 
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Project Manager: Mike Dickman 
Assistant Superintendent: Bob Green 

Article A.4.2 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 

Article 3.1.5.1 


Keith 

In addition to the allowances in the RFO, listed below, we have a landscaping allowance of $200,000 for each school 
except that we have 250,000 for myrtle beach middle school. Our overhead and profit is outside this number. This is the 
amount that we can issue to subcontractors for the actual work. If we don't spend all of this HCS will get it back. You can 
list this in the allowance section or the contingency section, I don't think it matters... 


CF MB SJ SM SE total not including 


the landscape allowance 
1030.000 - Owner Furniture Allowance 
1031.000 - Owner Hardware Allowance 
1032.000 - Owner Controls Allowance 
1033.000 - Owner Fire Alarm Allowance 
1034.000 - Owner Playground Equip. All 
1035.000 - Owner Special Inspections All 
1036.000 - Owner Commissioning Alio 
1037.000 - Owner Technology Allowance 


$ 1,500,000 $ 1,500,000 $ 1,500,0( 

$ 350,000 

$ 350,000 

$ 350,000 

$ 650,000 

$ 650,000 

$ 650,000 

$ 750,000 

$ 750,000 

$ 750,000 



$ 150,000 

$ 150,000 

$ 150,000 

$ 150,000 

$ 125,000 

$ 125,000 

$ 125,000 


$ 1,865,000 $ 1,865,000 $ 1,865,1 
5 ,390,000 $ 5 ,390,000 $ 5 ,540,000 


0 $ 1,250,000 $ 1,000,000 
$ 350,000 $ 250,000 

$ 650,000 $ 500,000 

$ 750,000 $ 600,000 

$ 350,000 

$ 150,000 $ 150,000 

$ 125,000 $ 100,000 

)0 $ 1,645,000 $ 1,275,000 
4,920,000 $4,225,000 $ 25,465,000 


sfo a 

A R C M 5 T E C I > 

Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 

SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573.6355 

rferris@sfla.biz 

www.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we tackle that." Thomas 
Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Robbie Ferris <RFerris@sfla.biz> 

Friday, November 13, 2015 4:57 PM 
Keith R. Powell 

FW: Horry County School Schedule VS Proposal 

HCS - 4 School Combo - Schedule 09.01.15.pdf; HCS - 5 School Combo -11.11.15 REV# 
l.pdf 


Follow Up Flag: 
Flag Status: 


Follow up 
Completed 


Keith, 

I have included the email chain with our project manager so in case I don't fully describe the dates were proposing you 
will have the benefit of the schedule in his words. 

We propose reducing the total duration from 575 days to 566 days in exchange for a bit of grace in how we get there. In 
our individual schedules ,in our proposal, we made a mistake. We scheduled pilings on the wrong school so we 
corrected that mistake here. We propose you use the "revised" dates below for the contract. As far as Socastee MS goes 
my ideas are as follows: 

Option 1: 547 days from a notice to proceed if pilings are not needed and 566 days if pilings are needed. 

Option 2: A schedule will be determined once a site is selected but it is expected that the schedule will 
approximate the schedule for Socastee Elementary School 

Robbie 

From: Ryan Parker [mailto:rparker@metconus.com] 

Sent: Wednesday, November 11, 2015 7:13 PM 
To: Robbie Ferris 

Cc: Aaron Thomas; Sam Isham; David Philyaw (dphilyaw@taloving.com); Mike Mitchell (mmitchell@taloving.com); 
mrichter@taloving.com; rlangston@taloving.com 
Subject: RE: Horry County School Schedule VS Proposal 

Robbie, 

We need to discuss this tomorrow in depth so that everyone is on the same page before you submit to anyone with 
Horry County or their council. 

• Notes 

o St. James and Carolina Forest had the pile activities switched which accounts for the difference in their 
duration 

o The proposal asked for a schedule for the 4 school combo. An assumption was made that land would be 
bought and mass grading drawings could be prepared close to or before the 10/5 start date. That didn't 
happen so the elementary school took the place of the middle school. 

• Myrtle Beach Middle School 

o Original 10/5 thru 4/3 - 546 
o Revised 11/19 thru 5/19 - 547 

• St. James Intermediate School 

o Original 10/5 thru 3/10 - 522 
o Revised 11/19 thru 6/2 - 561 

• Carolina Forest Middle School 
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o Original 10/5 thru 4/25 - 568 
o Revised 11/19 thru 5/5 - 533 

• Socastee Elementary 

o Original 10/5 thru 5/2-575 
o Revised 11/19 thru 6/7 - 566 

• Socastee Middle School 

o No land at time of original subcontract 
o Original 4 School combo schedule didn’t include elementary. 


With Regards 

Ryan Parker [ Senior Project Manager 

Metcon, Inc. 1763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.374.2766 | emaikrparker@metconus.com 
website | linkedin | twitter | instaqram 


TOTtim _ 

■■■Chi fr h'iTfrrdm-fe-1 


PEMBROKE | RALEIGH | CHARLOTTE | COLOMBIA 


From: Robbie Ferris r mailto:RFerris@sfla.biz l 
Sent: Wednesday, November 11, 2015 4:24 PIM 
To: Ryan Parker 

Cc: Aaron Thomas; Sam Isham; David Philyaw fd ph il vaw@talovina ■com , ); Mike Mitchell fmmit chell@talov ina.com’): 
mrichter@talovina.com ; rlanaston@talovina.com 
Subject: RE: Florry County School Schedule VS Proposal 

• Ryan, We need the days for each individual project since we have 5 contracts. This would be the days "From the 
Schedule submitted with the proposal” 


From: Ryan Parker fmailto:rparker@metconus.coml 
Sent: Wednesday, November 11, 2015 2:03 PM 
To: Robbie Ferris 

Cc: Aaron Thomas; Sam Isham; David Philyaw fd philvaw@taloving.com l; Mike Mitchell fmmitchell@talovinq.com ); 
mrichter@talovinq.com : rlanaston@talovina.com 
Subject: Florry County School Schedule VS Proposal 

Robbie, 

In response to your question via text. “The contract states the number of calendar days from a notice to proceed 
as opposed to a stipulated day. Ryan please tell me the number of calendar days in our proposal that was from 
the date we had shown them signing the grading application until we had shown the project being complete. ” 

• From the Schedule submitted with the proposal 

o Civil Mas Grading Drawings in for review October 5th 2015 
o Final Completion of all 4 projects 5/2/17 
o Total Calendar Days - 575 

• From the Updated Schedule - (conference call at 3:00 PM with Civil Engineer and Southern Asphalt) 
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o Civil Mass Gradign Drawings in for Review -11/19/2015 
o Final Completion for all 4 projects - 6/7/2015 

■ This doesn’t include Socastee Middle which we don’t have a site for. It is handled 
differently based on assumptions of when we will be given the site, 
o Total Calendar Days - 566 Days 

With Regards 

Ryan Parker | Senior Project Manager 

Metcon, Inc. j 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 j mobile 910.374.2766 | emaikrparker@metconus.com 
website | linkedin | twitter | instagram 
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jHCS - Combo Four Schools 


Classic Schedule Layout 


01-Sep-1S 13:30 


ty ID 

Activity Name 

Planned 

Duration 

Start 

Finish 

HCS-COMB4 HCS-Combo Four Schools 

432 IO-Sep-15 

02-May-17 

HCS - COMB4.1 Design/P ermiting 

135 IO-Sep-15 

14-Mar-16 

A1560 

Civil - Mass Grading Drawings 

20 IO-Sep-15 

02-Oct-15 

A1060 

ProjectAward 

0 

05-Oct-15* 


A1070 

Contract Negotlalon 

10 

05-Oct-15 

16-0ct-15 

A1O0O 

Owner Design Review 

10 

05-Od-15 

l6-Od-15 

A1540 

Preliminary agency reviews-OSF.DOT.SCDHEC, beat 

20 

05-Oct-15 

30-Oct-15 

A1590 

Civil - Mass Grading Permit Review 

35 

05-Od-15 

20-Nov-15 

A1620 

Civil - Final Drawings 

40'05-Oct-15 

27-Nov-15 

A1550 

Contract Executed 

0 

19-Od-15 


A1580 

Archiledural/MEP Design 

65 

19-Oct-15 

15-Jan-16 

A1900 

Mechanical Pent House Design and SD 

40 

19-Od-15 

ll-Deo-15 

A1640 

Structural Design 

25 

2&-Oct-15 

27-Nov-15 

A1600 

Mass Grading Permit Issued 

0 23-Nov-15 


A1010 

Structural Permiting 

20 

30-NOV-15 

25-Dec-15 

A1630 

Civil - Final Permit Review 

40 

30-Nov-15 

22-Jar>-16 

A1910 

Mechanical Penthouse Permuting 

30 

14-Deo-15 

22-Jan-16 

A1670 

Architect ral/MEP Permiting 

40 

18-Jan-16 

11-Mar-16 

A1680 

Architectural/BuMing Permit Issued 

0 

14-Mar-16 


HCS - COMB4.2 Construction 

392 

02-Now15 

02-May-17 

A1860 

CaroEna Forest Middle - Site Timber Operations 

30; 02-Nov-15 

11-Deo-15 

A1830 

Myrtle Beach Middle - Demo 

35 

16-Nov-15 

01-Jarv16 

A1750 

Structural shop Drawings - SteeVPrecast 

15 

14-Deo-IS 

01-Jan-16 

A1780 

St James Intermediate - She Clearing 

25 

14-Deo-15 

15-Jan-16 

A1870 

Caro Ena Forest Middle - Site Remediatfons 

_ « 

14-Deo-15 

05-Feb-16 

A1760 

Steel Fab 

25; 04-Jan-16 

05-Feb-16 

A1770 

Precast Fab 

25 

04- Jan-16 

05-Feb-l6 

A1840 

Myrtle Bead: Middle - Site Clearing and Building Pad 

20 

04-Jan-16 

29-Jan-16 

A1790 

! St James Intermediate - Building Pad 

15 : 18-Jan-16 

05-Feb-16 

A1880 

Carolina Forest Middle - Install Piles 

20 

; 25-Jan-16 

19-Feb-16 

A1350 

Myrtle Baach Middle - Foundations through Compeltion 

306 

; 01-Feb-16 

:03-Apr-17 

A1820 

SI James Intermediate - Erect Steel Through Completion 

285108-Feb-16 

10-Mar-17 

A1890 

i CaroEna Forest Middle - Foundations to Compeltion 

317 08-Feb-16 

’25-Apr-17 

A1920 

i Socastee Middle - Foundations to Completion 

31 o; 24-Feb-16 

02-May-17 


3,2015 

Qtr 4, 2015 

an, 2016 

Qtr 2. 2016 

Qtr 3.2016 

Qtr 4,2015 

Qlr 1. 2C17 

Qlr 2, 2017 

Qtr 3. 2017 

Qtr 4, 2017 

iifa 





0 

0 

0 

iirrun 

El 

Nov | Dec 

Jan | Feb | Mar 

Apr | May 

Jun 

Jul j Aug | Sep 

Oct | Nov | Dec 



■V 14-Mar-!l6, HGS - C0MB4.1 Design/Perinhing 
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Activity ID 


Activity Name 


Planned Actual 
Duration Duration 


HCS - COMB4 HCS - Combo Four Schools 
HCS - COMB4.1 Design/Permiting 

A1560 Civil - Mass Grading Drawings 
A1060 ProjeotAward 


01-Sep-15A 23-Jun-17 23-Jun-17, 

" OI-Sep-15 14-Apr-16 ■ ^Apri-te HCjSi- Oestgp/Re 

100% 01-Sep-15 29-Sep-1J Civil -i Mass Grading;Drawings 

0% 02-Nov-l 5* < ► Pj-ojeptAwarfl 

0% 02-Nov-15 18-Nov-15 •• J Cdntrdct NOgdtibiOri 
0% 02-Nov-15 18-Nov-15 *■ ] Owner Design Review ■ 1 ■ 

0% 19-Nov-15 16-Dec-15 H "O' Preliminary agency jreviews-OSF, DOT SCDME 

0% 19-Nov-15 Contract Executed 

0% 19-Nov-15 17-Feb-16 11__| iVpijitpcItuirsil/t/IlM Qejsigp : 

6% 19-Nov-15 i06-Jan-1S jtZ jCi\iilj- Masis iGtedijnsj Permit ReVifeW i : 

0%' 19-Nov-15 i 17-Feb-16 -jrtl ^ Civil -:Final:Dirawing$ 

0% 19-Nov-IS ;23-Dec-15 -*Q Structural; Djesignj • ■ '■ [ 

0%; 19-Nov-15 13-J art-16 t] : Mechanical Pent Mouse Design and SD 

0% 24-Dec-15 !20-Jan-16 W] $truptitral;Ppriniting 
0% 07-Jan-16 MaSs Grading-Pdrhnit IsSUed 

0%j*Wan-16 :24-Feb-16 Mechanical:ReiiithojjselRennSttfng: ; : : 

0% 18-Feb-16 30-Mar-16 ;!!:*□. Civil-f Fina] Permit Review 

6% ;~18-Feb-16 ;i3-Apr-~ie~ i jjiLltij i Archltecturai/MER Rerrriiting i i i : i 
0% 14-Apr-16 ;S; • Arphitpctural/Sutiding Permit IsjltWl : 

_ ; 19-Nov-IS Ti&ApMe f\ 06^ril6,;HC?fCQIMB&i Sojssistea 1 

0% i 19-Nov-15 ; 23-Dec-15 ■' Ogcastee-M'icidlie*• fj/lpss Oredi'pg Orswirigs 
0% 124-Dec-15 j 10-Feb-16 ^ "t] : Socastee Middle -MasS Grading Perhnlt Re 

0% 14-Jan-16 24-Feb-16 rjjfft Socastee Middle (• Site.Clearing : : ; : 

0%! 25-Feb-16 ’ 06-Apr-16 :i|: Speastee Midcfle-;Site Preplto Building 

v; {03-Dac-15 . jaWun-17 - ’ rtTttTttTTTTT^Tt ?3-J un-l 7, l 

0% i 03-Dec-15 1 13-Jan-16 : 1 rarolina Forest Middle Site ifimbdrOperati 

0%i17-Dec-15 03-Feb-16 [l 3 : Myrtle BejaCii Middle-berinci ! 

0% 24-Dec-15 27-Jan-16 -Tp SgclastpeiElernentry- Site ifirnMr (Dperatipr 

0% 07-Jan-16 27-Jan-16 ^ g: Structural:Shop: Drawings j Steel/Precast 

0% 07-Jan-16 17-Fel>16 H CH; $t;J?njiep Intern-je^ietp -f $ite Prjep & l-Spildit 

0%i07-Jan-16 117-Feb-16 ■ ‘3: 94 r< ?li"N FotedtiMiddleSite 'aridBUi 

0% 28-Jan-16 ;m^Mar-i'e" : !*t| :Steel:Fab 
0%j2fr-Jan-16 | O^-Mar-16~ iprefcastFab 


IIIIBilHtBKIKLIilKItOfiiElllsy 

Mi 11'ii"I m i 11 n lT iTh id 

III 


A1070 

Contract Negotiaion 

13~ 

0 

0% 

02-NOV-15 

18-Nov-is" 

A1080 

Owner Design Review 

13 

0 

0% 

02-Nov-IS 

18-NOV-15 

A1540 

Preliminary agency reviews-OSF,DOT,SCDHEC, local 

20 

0 ! 

0% 

19-Nov-IS 

16-Dec-15 

A1550 

Contract Executed 

o 

0 

0% 

19-Nov-15 


A1580 

Architectural/MEP Design 

65 

0 

0% 

19-N0V-15 

17-Feb-16 

A1590 

Civil - Mass Grading Permit Review 

35 

oi 

0% 

19-Nov-15 

1 06-Jan-16 

A1620 

Civil - Final Drawings 

65 

0: 

0% 

19-Nov-15 

117-Feb-16 

A1640 

Structural Design 

25 

0 

0% 

19-N0V-15 

; 23-Dec-15 

A1900 

Mechanical Pent House Design and SD 

40 

Oi 

0%; 19-NOV-15 

13-Jan-16 

A1010 

Structural Permiting 

20 

oi 

0% 

24-Dec-15 

20-Jan-16 

A1600 

Mass Grading Permit Issued 

j 0 

0. 

0% 

07-Jan-16 


A1910 

Mechanical Penthouse Permitting 

30 

°! 

0% 

14-Jan-16 

24-Feb-16 

A1630 

Civil - Final Permit Review 

30 

O' 

0% 

18-Feb-16 

: 30-Mar-16 

A1670 

Architectural/MEP Permiting 

40 

0; 

0% 

18-Feb-16 

13-Apr-16 

A1680 

Architectural/Building Permit Issued 

0 

Oi 

0% 

14-Apr-16 


HCS-COMB4.2 Socastee Middle 

100 

0 


19-Nov-15 

06-Apr-16 

A1930 

Socastee Middle - Mass Grading Drawings 

25 

Oj 

0% 

19-Nov-15 

23-Dec-15 

A1940 

Socastee Middle - Mass Grading Permit Review 

35 

0; 

0% 

24-Dec-15 

1 10-Feb-16 

A1950 

Socastee Middle - Site Clearing 

30 

0 

0% 

14-Jan-16 

1 24-Feb-16 

A1960 

Socastee Middle - Site Prep to Building Pad 

30 

oj 

0% 

25-Feb-16 

: 06-Apr-16 

HCS - COMB4.3 Construction 

.407 

0 


03-Dec-15 

23-Jun-17 

A1860 

Carolina Forest Middle - Site Timber Operations 

30 

O' 

0% 

03-Dec-15 

1 13-Jan-16 

A1830 

Myrtle Beach Middle - Demo 

35 

0 

0% 

17-Dec-15 

03-Feb-16 

A1780 

Socastee Elementry - Site Timber Operations 

25 

0 

0% 

24-Dec-15 

27-Jan-16 

A1750 

Structural Shop Drawings - Steei/Precast 

15 

0, 

0% 

CO 

T— 

i 

CO 

“> 

hi. 

o 

27-Jan-16 

A1790 

St James Intermediate - Site Prep & Building Pad 

30 

oi 

0% 

07-Jan-16 

17-Feb-16 

A1870 

Carolina Forest Middle - Site Prep and Building Pad 

30 

0 

0% 

07-Jan-16 

1 17-Feb-16 

A1760 

Steel Fab 

, 25 

Oj 

0% 

28-Jan-16 

02-Mar-16 

A1770 

Precast Fab 

25 

or 

0% ! 28-Jan-16 

02-Mar-16 


i' 

sg 



Actual Work 1 

i Critical Remaining Work 

“f Summary 

Remaining Work ♦ 

♦ Milestone 



Page 1 of 2 TASK filter: All Activities 

© Primavera Systems. Inc. 


jfjjj 


I 

t 

M 

s I 



PAPR - 002274 







































































HCS - Combo Four Schools 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Tuesday, November 17, 2015 7:43 AM 
Keith R. Powell 
Hcs 


Follow Up Flag: 
Flag Status: 


Follow up 
Flagged 


Categories: 


Red Category 


Can you send the latest version of the contract for review Robbie 


Sent from my iPhone 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Tuesday, November 17, 2015 8:18 AM 
Robbie Ferris 
Re: Hcs 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


I will later this morning. Have not had any commentary from owner yet on any of the last 2 drafts and I am trying again 
this morning. 

Keith R. Powell 
Childs &. Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz > wrote: 

> 

> Keith 

> Can you send the latest version of the contract for review 

> Robbie 

> 

> Sent from my iPhone 


l 


PAPR - 002277 




Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Tuesday, November 17, 2015 9:59 AM 

To: 

Robbie Ferris (RFerris@sfla.biz) 

Cc: 

William F. Halligan 

Subject: 

RE: Hcs 

Attachments: 

673757_2 141 main - Checked Draft - (l)(l).pdf 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


141 checked draft attached. Not confirmed by owner yet. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliaan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


-Original Message— 

From: Keith R. Powell 

Sent: Tuesday, November 17, 2015 9:48 AM 

To: Robbie Ferris (RFerris@sfla.bi 2 ): Mark Wolfe; Ara Heinz ( AHeinz@horrvcountvschools.net t: John Gardner; Kenneth 
Generette; rmaxev@horrvcountvschools.net 
Cc: William F. Halligan 
Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliaan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz > wrote: 

> 

> Keith 

> Can you send the latest version of the contract for review Robbie 

> 

> Sent from my iPhone 


1 


PAPR - 002278 





AIA 


Document A141'- 2014 


Standard Form of Agreement Between Owner and Design-Builder 

I i 

AGREEMENT made as of the 19th day of November in the year two thousand fifteen 
(2015), 

(In words, indicate day, month andyear.) i ^ 


BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91) 

The Owner and Design-Builder agree as follows. 


ADDITIONS AND DELETIONS: 

The: author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
■Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
^from the author and should be 
reviewed. A vertical line in the left , 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
! attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also! 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located.. 


ELECTRONIC COPYING of any 
portion of this AIA® Document to 
another electronic file is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document. 


AIA Document A141™ - 2014. Copyright 6 2004 and 2014 by The American Institute of Architects. AH rights reserved. WARNING: This AIA’ Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA' Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 09:55:48 on 11/17/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1496534068) 


PAPR - 002279 





TABLE OF ARTICLES 

1 GENERAL PROVISIONS 

2 COMPENSATION AND PROGRESS PAYMENTS 

3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

■ 

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

6 CHANGES IN THE WORK 

> j 

7 OWNER’S RESPONSIBILITIES 

I""' I 

8 TIME ; f 

> 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

| ( 

10 PROTECTION OF PERSONS AND PROPERTY 

11 UNCOVERING AND CORRECTION OF WORK 

12 COPYRIGHTS AND LICENSES 



' 

j 


I 


. 


13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 


ARTICLE! GENERAL PROVISIONS j | J I ... 

§ !1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable" or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner’s 
design documents" where appropriate.) 

§ 1.11 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 1 

| Per "Design Requirements” published for Solicitation No. 1415-91. 

§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

AIA Document A141™ - 2014, Copyright ©2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA* Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA 5 Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 09:55:48 on 11/17/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1496534068) 
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(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 

| Per "Design Requirements" published for Solicitation No. 1415-91. 


§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and services; legal description of the site; etc.) 

| Per "Design Requirements" published for Solicitation No. 1415-91, 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certification, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. 
If the Owner identifies a Sustainable Objective, incorporate AIA Document AI4I™-2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable ! 
Objective.) 

| Per "Design Requirements" published for Solicitation No. 1415-91. 

§ 1.1.5 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner's budget, and if known, a line item breakdown of costs.) 

Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2,2015. 

4 ‘ j ! 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No. 1415-91 


§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

.1 Architect j / . 

! » 

SFL+A Architects, P,A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. : 

H II 

.2 Consultants j j..J 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 141-5-91, 


.3 Contractors 

| Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) 

Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3). 
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§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 


§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other Information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use ALA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 

I 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department, 1160 E Highway SO 

Conway, SC 29526 

843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

| N/A 

I * 

; ! 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

| Functional Performance Consultant (TBD) 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other information.) 

Robbie Ferris, S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 

! ! 1 

§ 1.2.5 Neither (he Owner’s nor the Design-Builder’s representative shall be changed without fen days’ written 
notice to the other party. 


§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 


[ X ] Litigation in a court of competent 
(Paragraphs deleted) 

jurisdiction, nonjury before a circuit judge in Horry County, SC. 


! 

! 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. , 

•! 

: | ? 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons hr entities other than the 
Owner and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. 

•i ! 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the: 

Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium* of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 

Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of file Work for which jhe; 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, producj data, 
and.samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized j 

representative. The Owner may have employees that are design professionals or olherwise skilled in-construction 
or construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the pwner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, ahd shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a 
design professional or specially skilled and knowledgeable construction industry member or construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such employees. J j. ! i 

1 J 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a j 

portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisejiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. -I 
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§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

} 

§ 1.4.13 Contract Time. Unless otherwise provided. Contract Time is the period of time, ificluding authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

j 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. 

I j 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A, 1 of the D,esign-Build Amendment. 

> ) 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS \ 

§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services, or indicate 
the exhibit in which the information is provided If there will be a limit on the total amount of compensation for 
Work performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) 

The Design-Builder may invoice the Design-Builder may invoice the owner for not more than five hundred 
thousand dollars ($500,000) for its Work performed prior to the execution of the Design-Build Amendment. This 
amount is within and part of the price agreed in the Design-Build Amendment. 

(Paragraphs deleted) 

§2.1 number not used] 

(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five ( 45 ) days after the invoice date shall bear interest at the rate of 5% p.a. 

N/A / . \ \ , " 

(Paragraph deleted) 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendmen t 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 1 

ji .. .I L..._ 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

§ 3.1 General 1 — ... 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, ’• 

electrical, plumbing and other such permits which may be required for purposes of inspeetioh at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. 

i 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. 
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§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder perforins Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

i 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any < 

act which they believe will violate any applicable laws, statutes, ordinances, codes, rules arid regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

I 5 ’ 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities' 
performing portions of the Work. 

! L. _) .. 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Desigp-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtqin 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. 

§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software, 
showing estimated percentages of completion and other information identified below: ! i 

.1 Work completed for the period; ; j 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; ! — - 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; / 

. 10 Cumulative total of the Cost of the Work to date including the Design-Builder’s .Compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 

j (Paragraphs deleted) 

AIA Document A141™- 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA 51 Document is 
protected by U.S. Copyright Law and international Treaties. Unauthorized reproduction or distribution of this A1 a" Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 09:55:48 on 11/17/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1496534068) 




PAPR - 002285 





§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work, and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 

| 1 

1 |__ 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 

? | 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or, 
responsibilities beyond the scope of their services. 

t. .. , 

§ 3.1.11 Design-Builder’s Submittals 

§3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1 .'9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled t6 any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. * ! 

. | ] 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. 

... —• • .. I 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. . 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not.be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written \ 

approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
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the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design-Builder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. 


§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 




§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. ' : : 


§ 3.1.14 Indemnification i • • i 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3.1.14. 


§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount 6r 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 


§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
. 1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. 1 if 

M | j 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights; and 
obligations under the agreement 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 


( 


§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 

i , * 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 
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ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4.3 intentionally not used] 

(Paragraphs deleted) 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

. .1 A list of the documents and other information, including the Design-Builder-s clarifications, 
assumptions and deviations from the Owner’s original Design Requirements and the 
Design-Builder’s original Proposal Development Documents as proposed in the .Owner’s 
procurement leading to this Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion (or phased beneficial 
occupancy, if applicable and acceptable to the Owner); 

.4 An enumeration of any qualifications and exclusions, if applicable; ; , , 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and" 

.6 The date on which the Design-Builder’s Construction Proposal expires. j i 

I [ ! 1 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which.the Work.is to be 
completed. 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

i 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§5.1 Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The ;' 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall. 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the • 
Work in accordance with the Design-Build Documents. I 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. ! > . J * 

i 

§ 5.2 Construction .—.. " 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. 


§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. { •’ 


§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. ... 


I 
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§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the, District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of "as-built" detail to the Architect at final completion of all 
work, excluding punch list items as required by the Contract Documents. I j 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. ] ■ | 

j ! 1 ' 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout thb contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall j include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). i 

i. . _ . .. . . __ I 

1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the 
following: 

A. Title VII ofthe Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990; as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 etseq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

~ *-S 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in , 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal .Opportunity \ 

Employer." The Contractor agrees to post in conspicuous places, visible to employees and Applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 

$10,000, I I | j 

Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or - 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project \ \ 

Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate j timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress ;of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identified in the Scope of Work j 
(Exhibit A) or the duties and status of the Project Manager during the course of the project without approval ofthe 
District. 
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Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendents). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. TTie Worksite Superintendent shall not perform the work -of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a 'trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall hot 1 change any Worksite 
Superintendent identified in the Scope of Work (Exhibit A) or the duties or status of samp during the course of the 
project without approval of the District The Worksite Superintendents) shall enforce strict discipline and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers. 

I i 

Worksite Communications: The Project Manager and Worksite Superintendents) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 


§ S.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 


§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employmentiof unfit persons or 
persons not properly skilled in tasks assigned to them. 

’ - j 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

X 1 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. f ; j / 

I i ] 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance Of the Work. 


§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The'Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause ah increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the DesigntBuilder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 
Design-Bui lder m ay procee d as pr ovided in Article 14._ __ 
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§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. j * 

§ 5.6 Allowances i —. - - — -. 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, • j j 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; l 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 1 : ~ r '" ' ! 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly _ 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 

1 - *» J 

§ 5.7 Key Personnel, Contractors and Suppliers ; 

§ 5.7.1 TTie Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whotn the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or Supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

j j | ? 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to - - 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
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in good order and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed. 


§ 5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. < 

§ 5.10 Cutting and Patching ; 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or ■* 

a separate contractor except with written consent of the Owner and of such separate contradtor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Cleaning Up , : 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, tfie Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. j ; | { 

1 i j j 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Ownermay do so 
and Owner shall be entitled to reimbursement from the Design-Builder. L 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

f ' I I 

§ 5.13 Construction by Owner or by Separate Contractors ; 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 

{ j \ - 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the ’■ 
individual or entity that executes each separate agreement with the Owner. 

\ :• . .. . . _ _ _ . _ 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or \ 

operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 
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§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 


§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare.a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s — 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. "j 

• I S' 

’ ( \ J 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

j | II 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 


§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials.and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. 

i ! j 

ARTICLE 6 CHANGES IN THE WORK 
§6.1 General 

§6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 


§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. 

j / \ •; 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

! i 1 1 

§ 6.2 Change Orders j J j. 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: ‘ —.~' 


.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 

Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 


§ 6.3 Change Directives j f 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the .Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 


j 

t 


\ 
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§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 


§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: ( 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient'substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 

percentage fee; or - - - —.. 

.4 As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. j f f ! 

J { i 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, j 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to; 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in j 

the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall s 

be effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s i 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for i _ 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

.1 Additional costs of professional services; \ 

.2 Costs of labor, including social security, unemployment insurance, fringe benefits required by, 
agreement or custom, and workers’ compensation insurance; f \ 

.3 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 
consumed; j ] 

.4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the- 

Design-Builder or others; ■ j. . j j 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 

the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon; and 

.6 Additional costs of supervision and field office personnel directly attributable to the change. 

/ ' \ \ 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to tHe change in contract i 
pricing shall not exceed the following: ; , 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 

costs. I .— - -.- • 
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C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract Agreement and payable at the time of final payment after a) full completion of all work to be performed 
and all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all 
closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3 .5%) shall 
be retained from the progress payments of any subcontractor by the Contractor until final completion of that portion 
of the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completioh, ensure no amount 
of the Contractor’s retained funds is allocable to the completed and accepted work of any subcontractor nor to 
materials or equipment purchased from any supplier unless such amounts are in dispute and the ? Contractor has not 
requested payment for such disputed amounts to date. Such amounts in dispute shall be identified on the 
Contractor’s affidavit of payment of debts/claims submitted with final documents. 

it i 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion of change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. j. „ 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. i 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. .. •—■■■-_ 

ARTICLE 7 OWNER’S RESPONSIBILITIES 

§ 7.1 General f / \ 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 

j # j t | j 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Desiga-Builder’sjschedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. 

j ; 

§ 7,2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
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describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 


§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 

> \ 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 

i | 

’ ' I 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the DesigmBuilder. 

| j \ \ 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s j 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Thereafter, the Design-Builder 
may only request such evidence if (1) the Owner fails to make payments to the Design-Builder as the Design-Build 
Documents require; (2) a change in the Work materially changes the Contract Sum; or (3) the Design-Builder 
identifies in writing a reasonable concern regarding the Owner’s ability to make payment when due. The Owner 
shall furnish such evidence as a condition precedent to commencement or continuation of the Work or the portion of 
the Work affected by a material change. After the Owner furnishes the evidence, the Owner shall not materially vary 
such financial arrangements without prior notice to the Design-Builder. j 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been ; 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. " I 


§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify tfie services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineers) or othef consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

| ! j j 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken \ 

in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal | 

schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11,3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Wbrk in accordance with 
the requirements of the Design-Build Documents. The.Owner shall not have control over of charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors,; or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section. 15.5.2, whether of not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. , 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9,8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give] 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of cbrrebting such, 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (55) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted wider § 3.1.9. 

i 

ARTICLE 8 TIME 
§ 8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

J i 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 


j 
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§8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 


The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption bf the teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $ 1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 

j| j 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

I '■ .... • i 

(Paragraph deleted) ■ . x } ] 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 1 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not linnited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate \vqrk days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 

An extension of time not requested within the appropriate time period shall not be considered. The approved; 
extension of time shall be incorporated in the next Change Order. 

SI | ! 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. A Request for adverse 
weather extension shall not be allowed after the date established for substantial completioii. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 
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§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

§ 9.3 Applications for Payment j 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to 
the Owner an itemized Application for Payment for completed portions of the Work. The application shall be 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

| | \ ] 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom j 

the Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as .. 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled tp make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

I S i f 

§ 9.4 Certificates for Payment 

The Owner shall, within twenty-one days after receipt of the Design-Builder’s Application for Payment, issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify _ 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole; or in part as provided in 
Section 9.5.1. 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance With the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the, Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 
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.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

,5 damage to the Owner or a separate contractor; 

.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 

or | ! _ _^ 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

s ; i i 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 

within the time provided in the Design-Build Documents. ! ' 4 , 

! ... ..... i 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 

Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate \ 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for tlie 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the j 

Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. 

i / \ V 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that tlje Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work: for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall Have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 

1 ; 

! i 

| (Paragraph deleted) 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
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extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 


§ 9.8 Substantial Completion 

§ 9 8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner,cap occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. , 


§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the 
Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 
Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item 
upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection 
by the Owner to determine Substantial Completion. j 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a < 1 

Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial 1 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, j 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion (hereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements ofthepesign-Build 
Documents. 

i 

§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the ^Vork at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat. Utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a \ 

portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

'i 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 
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§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make! such inspection. 

When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, .(2) a certificate evidencing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, arid (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person Or 
entity providing services or work for the Design-Builder, refuses to fiirnish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of ■ 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract andunsettled; \ 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; 

.4 post-occupancy services to be provided by or through the Design-Builder. J > 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract 

J j 1 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 

prevent damage, injury or loss to ! — • • - • —.-—.... 

.1 employees on the Work and other persons who may be affected thereby; 
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.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. ;■ 

; » 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

... .. . ... . 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. i j 

\ \ i 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage of loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 
10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. j 

. . i ! 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s.organization, at thesite, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party Within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. i 1 i i 

j i i 

§ 10.3 Hazardous Materials f j s. 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or ■- 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. / / \ ) 

f * 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
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Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner, If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 

» ’ 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting front performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss of expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 'j 

I ? ~j 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (l) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 

§ 11.1 Uncovering of Work \ 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine ifthe 
Work has been performed in accordance with the Design-Build Documents. If such Work is in iaccordancq with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the ConttactiTime 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build : Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be-adjusted as 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs' of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 
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§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two years after the date of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties 
established under Section 9.9.1, or by terms of an applicable special warranty required by the Design-Build 
Documents, any of the Work is found not to be in accordance with the requirements of the Design-Build 
Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner to do so 
unless the Owner has previously given the Design-Builder a written acceptance of such condition. The Owner shall 
give such notice promptly after discovery of the condition. During the two-year period for correction of the Work, if 
the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity to make the correction, the 
Owner waives the rights to require correction by the Design-Builder and to make a claim for breach of warranty. If 
the Design-Builder fails to correct nonconforming Work within a reasonable time during that period after receipt of 
notice from the Owner, the Owner may correct it in accordance with Section 7.9. 


§ 11.2.2.2 The two-year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. f' ” 

1 I j" j 

§ 11.2.2.3 The two-year period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 


§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in' accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. i ... . 


§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

j 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect tq 

other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 

for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to 

correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 1 

Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 

the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the , 

Work. 


§ 11.3 Acceptance of Nonconforming Work , 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will, be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance ofNonconforming Work may only be evidenced by written agreement specifying the. 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 


ARTICLE 12 COPYRIGHTS AND LICENSES 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed \ 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Servite, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 


j 

1 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner,; in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and 
exclusively for purposes of constructing, using, maintaining, altering and adding to the Project, provided that the 
Owner (1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2)' provide the Architect, 

Consultant or Contractor with the Owner’s written agreement to indemnify and hold harmless the Architect, 

Consultant or Contractor from all costs and expenses, including the cost of defense, related to claims and causes of 
action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s'alteration 
or use of the Instruments of Service. 

| I j 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization of uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the; 

Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for j 

any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantia} nonperformance and ! 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 

N 

N 

* § 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performer} prior 

to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. ! j j 

j j ! i 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fail It of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. • -- . 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. ? j 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 
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§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct op indirect contract with 
the Design-Builder, for any of the following reasons: ] J 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; ; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 

stopped; , ■ .- 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. j ~ ] 

1 j 2 ' 

I i i ) • 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault ofthe Design-Builder, the 

Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 

portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays dr 

interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more'than 

100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 

less. i ......... J 

§ 13.2.1.3 If one ofthe reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

■I i 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the j 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to j 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ “written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

''•"-u * 

§ 13.2.2 Termination by the Owner For Cause I 

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; \ 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials; 

.3 foils to make payment to the Architect, Consultants, or Contractors for services, materials Or labor in 
accordance with their respective agreements with the Design-Builder; j 
.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision ofthe Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights ofthe surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 

construction equipment and machinery thereon owned by the Design-Builder; ; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 

Section 3.1.15; and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder* a detailed accounting of i 
the costs incurred by the Owner in finishing the Work. L, - 
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§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond, 

i ■, 

§ 13.2.3 Suspension by the Owner for Convenience j 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, ilelay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

■ + 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is,.was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or j j | 

.2 that an equitable adjustment is made or denied under another provision of the Contract. 

[ i | j 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

. 1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 

and, ... ’ i 1 

.3 except for Work directed to be performed prior to the effective date of termination stated in the : 
notice, terminate all existing Project agreements, including agreements with the Architect, 

Consultants, Contractors, and purchase orders, and enter into no further Project agreements and ; j 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 

§ 14.1 Claims / ''' \ 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes arid 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 

whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract .. 1 

in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. 

§14.1.3 Notice of Claims \ 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design Builder must be \ 
initiated by written notice to the other party within 21 days after occurrence of the event giVingfise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA^ Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA'® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 09:55:48 on 11/17/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1496534068) 


PAPR - 002308 




§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion bf the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. j ; 

§ 14.1.6 Claims for Additional Time I -- 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be 
documented by data substantiating that weather conditions were abnormal for the period of time, could not have 
been reasonably anticipated, and had an adverse effect on the scheduled construction. ) ! , 

S j ; 

§ 14.1.7 Claims for Consequential Damages j 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out oior relating 
to this Contract. This mutual waiver includes j 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and i 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of I 

personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this \ 

Agreement. 

j J 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s terminationj 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of ' 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents! 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. j j 

j j f 

§ 14.2.2 Procedure j j j 

§ 14.2.2.1 Claims Initiated by the Owner. Ifthe Owner initiates a Claim, the Design-Builder (shall provide a! 
written response to Owner within ten days after receipt of the notice required under Sectiori 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render \ 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

| i J j 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 

persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 

such persons shall be at the Owner’s expense. .— 1 
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§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; dnd (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. j 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terrhs of 

Section 14.2.6.1. j I 

j l 

i 3 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other . 
party file for mediation within 60 days of the initial decision. If such a demand is made and theiparty receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 

i ’ |1 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resoivihg the 
controversy. . ... 

| (Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. \ 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance! 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


| (Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

| The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns 
§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole Without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract, j f 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitatesuch 
assignment. .- - - »— ..- 


I * 

i t 

! i 
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§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 
The.Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. | 

§ 15.3 Written Notice I 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or, sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. 

. • ■ ! ; n 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available j 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right.or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 


§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public; 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections:and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public ] 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 


§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval pot 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for subh 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. i > 


§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made — 
necessary by such failure shall be at the Design-Builder’s expense. 


§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 

Owner will do so promptly and, where practicable, at the normal place of testing. J J ’ j 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 
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§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

| 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

! I 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 

i ' f> ■ 

§ 15.8 Interpretation | ] 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all"; and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 

Conduct of the Architect’s Principal, Employees, Agents and Representatives 

! I j 

The safety and security of District staff, students and the general public are c>f utrhost priority to the 
District. To that end, the Architect shall be responsible for ensuring compliance by the Architect and. any 
employees, agents or representatives of the Architect, including all Design Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

11. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 
visitors, or District representatives, agents, or employees, 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. j i 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Architect’s 
Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all Design Consultants, their employees, agents, and representatives. No employees, 
agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 
against children, or crimes of moral turpitude are allowed access to the District’s premises. Such SLED 
criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District’s legal counsel immediately 
upon request. 

I f \ 

Promotional Materials 

; t 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project. The Architect shall not make any representations in promotional and professional 
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materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement, 


Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-tree programs in connection with the performance of this Agreement. The drug-free programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 

i 5 

i ■ 

Right Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order (Attachment 
E) data. Such books and records related to the work covered under this Agreement shall be maintained by 
the Architect for a period of not less than three (3) years from the date of final payment to the Architect under 
this Agreement. This requirement shall also apply to any Design Consultants performing service^ under the 
Architect’s direction. 

I ; I I 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manlier to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 

The Contractor shall use worker and traffic control signs and devices necessary to comply with Section VI of UiS. 
Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or 
highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent by 
work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated 
shall not be assigned any other duties while engaged in directing traffic. 

I , \ i / 

Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to ''lay down" areas or work'areas by unauthorized 
individuals. 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, ifany), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract 

i i 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://procurementsc.gov/PS/PS-irandivestnientphtmf.) Consistent wth Section 11-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
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authorized to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the U.S. 

Department of Homeland Security’s E-Verify program and verily the status of new employees within three business 
days, using E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C. Code § 8-14-10 etseq. and agrees to provide to the Owner any 
documentation required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor; or (b) the compliance with this that chapter by the contractor and any subcontractor or 
sub-subcontractor. 

_____. .....* 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable# the option of the 
Owner. 

ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 ALA Document A141™—2014, Standard Form of Agreement Between Owner arid Design-Builder 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed 

.3 AIA Document A141™—2014, Exhibit B, Insurance and Bonds 

.4 i i 

) ; 1 

(Paragraphs deleted) j 

Design-Builder’s Proposal as accepted by the Owner. ! 

This Agreement entered into as of the day and year first written above. 

' 1 I 

DESIGN-BUILDER (Signature) 

Robert Ferris, Aut h orized Member ___ 

(Printed name and title) 

1 


1 

s t 

8 t 

; j 


i 

j 
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OWNER (Signature) 

| John K, Gardner, Chief Financial Officer 
(Printed name and title) 
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Additions and Deletions Report for 

AlA Document A141 n -2014 


This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all te)d the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 09:55:48 on 11/17/2015. 


PAGE 1 

AGREEMENT made as of the 19th day of November, in the year two thousand fifteen (2015 V 


Horry County Schools. S o uth Carol i na, a political subdivision of the Sta t e of South Carolina 

335 Four Mile Rd I PO Box 260005 

Conway. SC 29528 

District Office Phone 843.488.6700 


FIRSTFLOOR ENERGY POSITIVE LLC. 
333 Fayetteville St.. Suite 225 
Raleieh. NC 27601 


New Carolina Forest Mi ddle School 

(per Owner’s Request for Proposals No. 1415-911 

PAGE 2 


Per "Design Requirements" published for Solicitation No. 1415-91. 


PAGE 3 


Per "Design Requirements" published for Solicitation No. 1415-91. 


Per 'Design Requirements" published for Solicitation No. 1415-91. 


Per "Design Requirements" published for Solicitation No. 1415-91. 
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§ 1.1.5 Incentive programs th e Own e r intends to pursu e for the Project, including thos e r e lated to th e Sustainabl e 

Obj e ctiv e , and any d e adlin e s for receiving the incentives that ar e d e p e ndent on, or related to, th e D e sign Build e r’ s 

(id e ntify incentive -p rograms the Owner int e nds to pursue for the Project and deadlines for submitting or apply i ng 
fo f- th e inc e ntiv e programs.) 

Number not used. 

i I 

... 

Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
■ action November 2,2015, 

j i 

§ 1.1.7 The Owner’s design and construction milestone dates: 


r3-Phased-eompletion-dates; 

t 4-Su- b s t a fit ial-Gom pi e tie n- date; 

- Oth e r mileston e dat es : 

Per "Desi gn Requirements" published for Solicitation No. 1415-91 

(List nam e ; -le gal s tatus, addr e ss ond oth e r-i n formation.) 


n 

I i 


i 

; 


i 

j . 


SFL+A Architects. P.A. 333 Fayetteville Street Suite 225. Raleigh, NC 27601. 


■i i 


Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 


S t 


Per Design-Builder’s Proposal to Owner pursuantto Solicitation No.1415-91. 

f . \ \ 

j l • \ ' 

Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required. Article 3j. 

PAGE 4 | 1__ _J ; 

i 

I 

(List name, address and oth e r informatio n . -) 
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Executive Director of Facilities for a designee identjfiedjn writing by the owner.) 

Horry County Schools 

Facilities Department 1160 E Highway 50 

Conway, SC 29526 

843.488.6965 



Functional Performance Consultant (TBD1 


Rob bi e Ferris. S .C. AR- 6106 
FIRSTFLOOR ENERGY POS I TIVE LLC. 

333 Fayetteville St., Suite 225. Raleigh. NC 27601 
919-573-6350 


(Ch e ek th e- ap p r o priate box. If the Own e r and D es ign Build e r do not -se l e ct - a - m e th - ed of bi n d i ng di s pute r es o l ution 
b e low, or do not subs e qu e ntly - agr ee in - writing to a binding d is pute re s olution oth e r than l i t i gation, - Claims will be 
r es olved by l itigation in a court of comp e t e nt - juri s diction.) 


[ ]- A r bitration pursuant to S e ction 14.4 


I— "X . 1 Litigation in a court < 



jurisdiction, noniurv before a circuit judge in Horry County. SC. 



PAGE 5 


§ 1.4.7 Owner. The Owner is the person or entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s \ 
authorized representative. The Owner may have employees that are design professionals or otherwise skilled in 
cons tru ction or construction management and such employees may, from time to time, p er form various tasks or 
duties for or on behalf of the Owner under this A gre emen t However, it is specifically understood that the Owner 
(inc lu ding these agents and employees') has no obligation or duty to a p ply specialty or pr ofessional knowledge and 
skill, and shall not be held to have undertaken to provide or perform any aspect of the Owner’s performance bf tins 
Agree ment as a design professional or specially skilled and knowledgeable construction industry me mber or i f • 

construction manager, and this principle applies regardless o f the Owner’s position titles or office division titles as 
may be applicable to such employees. 


PAGE 6 


The Design-Builder may invoice the Design-Builder may invoice the owner for not more than five hundred 
thousand dollars ($500.0001 for its W o rk performed prior to the execution of the Design-Build Amendment. This 
amount is within and part of the price agreed in the Design-Build Amendment. 

§ 2.1 : Th e h our ly bi lling ra te s fo r a c ni o cc of the De sign Builder and the Dcc ign D uildc r’j J J. i^t C-ii ulL. L 
and Contractors, if Qny, are set forth below. 

(If applica bl e, attach an exhibit of hourly billing rates or insert them below.) 
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§ 2 . 1 . 4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Fortv-five ( 45 1 days after the invoice date shall bear interest at - the r a te ent e r e d b e low, or in th e abs e nc e th e r 



Building Permit and Other Permits and Fees: No general building permit is required in accordance with 


6-9-110 of the South Carolina Code of Laws: however, the Contractor shall be required to provide mechanical; 
electrical, plumbing and other such permits which may be r eq uired f or purposes of inspection at no additional 
cost to the Distr ic t. Except for permits and fees which are the responsibility of the Contractor in the Contract? 
Documents, the District shall secure and pay for necessary a p provals, easements, assessmehts.iutility imjpacli 
fees, permits, and such charges required for the successful completion of the work. - 
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§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


The Office of School Facilities fOSFl shall determine the enforcement and interpretation? of all the applicable 


codes and referenced standards on state buildings, including the District’s school facilities,” 
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§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. On a monthl 
basis, or otherwise as agreed to by the Owner and D e sign Build e r. As stated in the Design Requirements, the 
Design-Builder shall submit written progress reports to th e Owner, r eports, photographs of Work in progres s, and 
other data to the Owner electronically, or through the Owner’s option, project management software, showing 
estimated percentages of completion and other information identified below: 


Additional information as agreed-te by the-Owner and Desig) 
through its project management software data reauirements. 


Design-Builder’s work force report; 
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| i..I i ...... 

§ 3.1.10 Certifications. Upon the O w n e r’s written r e qu e st, the D e s ig n - Build e r -s h a H e bta i n - ftom Design-Builder 
shall include in each Application for Payment a certification from each of the Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall hot be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its des i gnee has approved the respective Submittal. 

I , 
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pr e pare and submit a Preliminary - D e sign to the Own e r. The Pr e limina f y D e s i gn shall includ e a - report id e nt i fying 

shall include the following: 



plumbing syst e m s ; and 

The-Pfeh minory D e sign may includ e som e- combination of physi ca l s tudy mod e ls, p e r spe ctiv e sk e tch e s, or digita l 

§ 4 .3.2 The Owner shall revi e w th e Pr e l i minary Design and, if acc e ptable, provide the Design Build e r w it h -w rit ten 

consent to proc ee d to d e v e lopm e ntof th e D e sign Build e r’s Proposal. Th e Pr e liminary D es ign shall not modify the 

Owner’s Crit e ria unless th e Own e r and D e sign Build e r e xecut e a Modification. 

\ 

§ 4.4 Des i gn - Bu il d e r' s Propos al j f 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 Upon the Own e r’s issuanc e of a writt e n cons e nt to proc ee d und e r S e ction 4.3 - . - 2 ; the D e sign ^ Build e r -s ha H , 

Construction Proposal shall include the following: . ; j j 

.1 A list of the Preliminary D e sign documents and other information, including the Design-Builder’s 
clarifications, assumptions and deviations from the-Qwner’s-Griteria^ the Owner’s original Design 
Requirements and the Design-Builder’s original Proposal Development Documents as proposed in 
the Owner’s procurement leading to this Agreement, upon which the Design-Builder’s Proposal is 
based; 

.2 The proposed Contract Sum, including the compensation method and, if based upon th e Cost of th e 
W - orlc plus - a fe e , a writt e n stat e m e nt of e stimated coot organiz e d by trade cat e gori e s, allowanc e s, - 


.3 The proposed date the Design-Builder shall achieve Substantial Completio m Completion for phased 
beneficial occupancy, if applicable and acceptable to the Owner): 


.6 The date on which the Design-Builder’s Construction Proposal expires. 
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§ 4.4.2 Submission of the Design-Builder’s Constructio n Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


• | 

S 5.1.2.1 The Design-Builder shall submit three conies of all Construction Documents prepared and submitted t o 
Regulatory Agencies as a portion of the p e rmitting and app roval process for this work. 

j 
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Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (11 record copy of the 
Contract Documents including a p proved changes in good order and marked currently to record changes and 
selections made d uring performance of the work. A copy of submittals accepted bv- the District shall also be 
maintained at the worksite. These items shall be available t o the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings oft all 
increments of the work such as, bv wav of illustratio n an d not l i mitation, plumbing, electrical, mechanical; and 
all systems, such as fire and security systems, incorpor ated int o the work. The Contractor shall furnish an 
electro nic a nd paper copy of record drawing s of "as-built" detail to t he Architect at final; c ompletion of all 
work, excluding punch list items as required by the Contract Documents. 1 ^ 

V 

Professional Certifications: When professional certification of performance criteria for 'materials: systems, or 
equipment is required bv the Contract Documents, the District shall be entitled to r ely upon the accuracy and 
completeness of such calculations and certification s. 

Contractor’s Quality Control Program; The Contractor shall institute and maintain throughout the contract ■, 
term a quality control program, designed to ensure the work performed is in accordance with the Contract ! 
Documents, including any changes, at all times and in all respects. The program shall include providing daily j 
supervision and conducting frequent inspections bv the Worksite Superintendentl's), 5 

1. Compliance with Employment Laws: Bv entering into a Contract Agreement, the Contractor agrees to abide 
bv all applicable laws pe rtaining to employment including, bv wav of illustration and not limitation, the following: 

A. Title VII ofthe Civil Rights Act of 1964. as may be amended. 

B. Age Discrimination in Employment A c t of 1964. as may be amended. 

C. Title I of the Americans Disabilities Act of 1990. as may be amended. 

D. Equal Pav Act of 1963. as may be amende d. . 

E. Fair Labor Standards Act as may be amended. 

F. South Carolina Wages Act. Code 37-10 - 10 et seq.. as may be amended. 

G. South Carolina Worker’s Compensation Act Code 42-1-10 et seq„ as may be; a mended. ; . 

] ! | i 

The Contractor shall not discr i minate a g ainst an y employee or applicant for employm ent because of race. 
religion, color, sex, age, handicap, or national origin accept when such condition is-a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, sha ll state the Contractor is an "Equal Opportunity 
Em ployer," The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 . 000 . / / 

Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees, < 
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Project Key Staff — Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the c on tinual prog ress of the work to meet the 
substantial completion date. The Contractor sh all not ch ange the Project Man ager identified in th e Sco pe of Work 
(.Exhibit A) or the duties and status of the Project Manager during the course of the project without approval of the 
District. I 1 

j 

Project Key Staff — Worksite Superintendents: Hie Contractor shall employ at least one (D full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scopejof the project. Exhibit 
A identifies the Worksite Super intendentfst. No less than one fll Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by t he Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of anv trade or other 
duties; however, the secondary Worksite Superintendent may perfor m part-time work of a trade or the duties of 
OS HA Com plia nce Officer or fireguard, if approved by the District The Contractor shall not change any Worksite 
Superintendent identified in the Scope of Work. (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendent^ shall enforce; strict discipline! and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers. I 

j i ; 

Worksite Communications: The Project Manager and Worksite Superintendentfs) are ^representatives of' the 
D esign Builder and communic ati ons giv en to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 
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§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
building p e rmit a s w e ll as any oth e r permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.7.2 If the Design-Builder chang e s desires to c hange any of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or supplier. The Ownermay 
reply within 14 days to the Design-Builder in. writing, stating (1) whether the Owner has reasonable objection to the 
proposed new p ersonnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection.^ 


§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If th e rej e ot e d person or . 
e nt ity - w as r e asonably capabl e of performing the Work, the Contract Sum and Contract Tim e shall b e increas e d or 
decr e as e d by th e difference, if any, occasion e d by such change, and an appropriat e Change Ord e r shaH b e i s su e d 
b e for e comm e ncem e nt of the substitut e person or e ntity’s Work. How e v e r ; no incr e as e in th e Contract Sum or 
ContraotTime shall b e allow e d fo r- such chang e unless the D e sign Build e r has act e d prom p t l y and r e sponsiv e ly in 

submitting nam e s -a s r e quir e d. i 1 

! 1 ! 

I 1 

! .... j 

The- In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
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Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s') for costs the Owner incurs that are 
payable to a s e para te contractor and other contractorfsi. respectively, incur because of the Design-builder’s delays, 
improperly timed activities or def e ct i v e construction. Th e Owner shall b e responsible to th e Design Build e r for costs 


Work or defective construction. 
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.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 

the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 

to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 

Final Payment or other agreed time when the actual costs of the marginal additions can be determined 

or mutually agreed upon: and j j 

.6 Additional costs of supervision and field office personnel directly attributable t<5 the change. * ; 

5 1 t ! 

’ . !. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in'contract 
pricing s h all not exceed the following: j 

A. For work performed by the Contractor’s own forces, a maximu m of ten perc ent (10%') of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed bv a subcontractor’s own forces, a maximum of ten percent (10%1 of the allowable direct 
costs. 

C. _ For work performed bv a subcontractor, overhead and profit of a maximum of five percent (S%~) is 1 

allowable bv the Contractor for administration of the sub - contract. 

| - 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may j 
b e amended bv any approved Change Order, to be withheld from the Contractor’s payments throughout t he term of 
the Contract Agreement and payable at the time of final payment after at full completion of all work to be performed 1 
and all requirements established in the Contract Agreement and acceptance bv the District, bf submittal of all 
closeout documents, and cl submittal of an affidavit of payment of debts/claims, if requested bv the District for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract no more tha n t hree a nd one-half percetft (3.5%) shall 
be retained fro m the p r ogress payments of any subcontractor bv the Contractor unti l final completion of that portion 
of the work. Prompt payment of retainage to all subcontractors at final comp leti on of their acceptable work 
regardless of ti ming during t he contract is mandatory. The Contractor shall, at final completion, ensure no amount 
of the Contractor’s retained funds is allocable to the completed and accepted work of any subcontractor nor tb 
materials or equipment purchased from any supplier unless such amounts are in dispute and th’e Contractor has not 
re quested payment for such disputed amounts to date. Such amounts in dispute shall be identified on the ; I 
Contractor’s affidavit of payment of debts/claims submitted with final documents. 1 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to e valuat e , give notice of or e nforce m e chanic’s 


commencement and take other action to protect the inte 


ve notices of project 
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§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building land development, zoning, and 
other permits, licenses and inspections. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of corfectihg such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project for defined component thereof) the ten-day period referenced herein is reduced to five f5! days during the 
60 days prior to substantial comnletion as shown on the last schedule properly submitted un de r 8 3.1.9. 

p— . | 
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8 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 

i . .... .. 

The Ow ner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardshi p, and loss if the Work is not substantially completed within the Contrac t Time. Damages the Owner will 
incur as a result of breach of contract bv failure to achieve substantial completion are; use of relocatable classrooms; 
use of alternate sites for the educational p r ogram; disr uption of class locations: disruption of athletic program: 
disruption of public service activities planned for the pro j ect: loss of rental of the project: security risks due to 
comingling of project workers with additional persons on and near the site: additional safety risks of equipment, ; 
vehicles, and u nfinished work on the campus during the academic term: general disruption of the teaching and 
learning process due to pr oject activities during the academic term: moving eq ui pment during the academic term 
when students and full staff are present: harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project: loss of student morale and academic 
performance due to the ongoing Work during the academic term: harm to the Owner’s public relations: disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such dam ages is d ifficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the C o ntrac t Time allowed for Substantial 
Completion, liquidated damages of $1 00 0 will be due from the Design-Builder to the Owner: for each day the t 
Work is not Finally Complete beyond the Contract Time allowed for Final Comp le tion, liquidated'damages of $500 
will be due from the Design-Builder to the Owner. ? 


8 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented bv data substantiating the we at her conditions af were abnormal for a period of time 
which could not have been reasonably anticipated: bf had an adverse effect on the work schedulecL and alterna te 
work unaffected bv the weather could not have been done: and cl had an adverse effect on the’construction schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to. 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days J 

within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten U 01 days from the aid of the event causing th e im pact on the construction schedule. 
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An extension of time not requested within the appropriate time p eriod shall not be considered. The approved 
extension of time shall be incorporated in the next Chanee Order. 


S 8.2.4 Anticipated Weather Delays: A total of five (S') days per calendar month Ihon-cumulative) shall be 
anticipated by the Contractor as "adverse weather." and such time shall not be co nsidered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Sat ur days. Sundays and major holidays, unless such adverse weather conditions on those days a re severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actu a l impact on the last approved construction 
schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (71 day calendar week. A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 

• j 1 

Lj 
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The Owner shall, within seven- twentv-one days after receipt of the Design-Builder’s Application for Payment, issue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and 
notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as , 
provided in Section 9.5.1. 
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.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If th e D e sign Build e r fails - to 
furnish such evid e nc e within s e v e n days, th e Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant ex Contractor, e xc e pt as may otherwise bo requir e d bv-law: C ontractor. 


§ 9.6.7 Unl e ss th e De s ign Builder provid es th e Own e r with a payment bond in the full p e nal sum of the Contract 

Sum, paym e nts re ceiv e d by the D e sign - Buil de r for Work prop e rly p e rform e d by th e Architect,'Consultants, 

Contractors and other person or e ntity provid i n g- s e rvic e s or work for th e Design Builder, shaH -b e - h e ld by th e 
Design -B uild e r for th e Architect and those Consultants, Contractor s , or oth e r p e rson or e ntity providing servic e s or 
work for the D e sign Build e r, for which paym e nt wa s mad e by th e Own e r. Nothing contained h e r e in shall r e quir e 
mon e y - to b e- p l ac e d in a -se parate account and not commingled with mon e y of th e D e sign - Build er,;shall create any 
fiduciary liability or tort liability on th e part of the D e sign Build e r for br e ach of trust or shall e ntitle any per s on or 

e nt ky- to an award of punitiv e damag e s against th e De si gn Build e r for breaoh of the r e qu i r e m e nts of this provi s i en- . - 
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§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Ownef an occupancy permit 
i ssued by the South Carolina Office of School Facilities and a comprehensive list of items to b:e completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. ] . 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Off ice of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. j : 
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1 f~". ' . 

i 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; er 
.3 terms of special warranties required by the Design-Build Doeum e r rt s. - D o cuments; 

.4_ post-occupancy services to be provided by or through the Design-Builder. 
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§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such \ 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and } 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. * 
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§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within onewear-two years after 
the date of Substantial Completion of the Work or designated portion thereof or after the date for commencement of 
warranties established under Section 9.9.1, or by terms of an applicable special warranty required by the 
Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the 
Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. During the o n e- y ea r two-year period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder foils to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. 

I f \ \f 

§ 11.2.2.2 The one - v e ar t wo-ye ar period for correction of Work shall be extended with respect to portions ofWork 
first performed after Substantial Completion by the period of time between Substantial Completiop and the actual- 
completion of that portion of the Work. 

j i j 1 

§ 11.2.2.3 The one year t wo-year period for correction ofWork shall not be extended by corrective Work performed 
by the Design-Builder pursuant to this Section 11.2. 


§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the on e y e ar 
two-vear period for correction ofWork as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. \ 

\ 

! 
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If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and t he Owner’s informed consent to accept it. Nonconformin g Work s hall not beco me acce pted 
Work by inaction or implication. ‘ 1 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The license.granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or constr uction for the Project. If the 


§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the fevent this 
Agreement is terminated for any reason other than the d e fault of th e Owner or in the e v e nt th e 'Design Builder’s 
Archit e ct, Consultants^ or Contractors t e rminat e th e ir agr ee m e nt s w i th th e- D e sign Build e r for 'cau s e, t o obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect, 
Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor with the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service. 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The Owner, to th e ext e nt 


Section 12.3.2. The t erms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. i j I 


§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination, together with Pieimbursab le Exp e ns e s th e n du e-termi natio n and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. 
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§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and prefife-p rofit on t hat ex e cuted Work, and costs incurred by reason of such . 
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§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contracl Contract and are expressly included in the pe r formance of 
the Work covered by the Design-Builder's performance bond. i j 


§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall Be entitled to receive 
payment for Work executed, and costs incurred by reason of such t e rmination, alo n g with -fe asonable overh e ad and 
profit on th e Work not ex e outed. t ermination. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Sectibn 1.3, within the time 
period specified by applicabl e law, but in any ca s e not more than 10 y e a r s-afte r th e date of Sub s t an t ia l Com p j -e t -i en 
of th e Work. The Own e r and D es ign Build e r waive all claims and cau se s - of act kin net - comm e nc e d -i n accordance 
with this S e ction 14.1.2s law. j j_ i 
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.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Werk rWork and otherwise available under this 
Agreement. • ' . “ 1 

f •< * ’ i 
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§ 1 4 .2.8 If a Claim r e lat e s to or is th e-s ubj e ot of a mechanic’s li e n, the party as se rting such Claim may proc e ed in 
accordance with applicable law to comply wit fr-t h e li e n notice or filing d e adlin esr 


§ 14.3.2 The parties shall endeavor to resolve their Claims by m e d i ati o n which, unless th e parti e s mutually agr ee 
otherwise, shall be administ e r e d by the Am e rican Arbitration - Association in accordanc e with its Construction 
Industry M e diation Proc e dures in effe c t on th e date of th e Agr ee m e nt. A r e quest for m e diation shall bemad e 'in 

writing, d e liver e d to th e other party to - th -e- Contract, and fi l e d with - th e p er son or e ntity' admini s t e ring the m ediatiqn. 

The r e quest may be made ooncurrently - with the filing of binding disput e r es olut i on proc e edings but, in suoh event, 
mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 
parties or court order. If an arbitration proc ee ding is stay e d pursuant to this S e ction 11.3.2, th e parti e s may 
non e thel e ss proceed to th e s e l e ction of th e arbitrator(s) and agr ee u p on a sch e dul e for lat e r proc ee din g s 


§ 1 4 .4 Arb it r a t i o n 

§ 44 . 4 .11 - f the parties hav e selected arbitration as th e metho d- for binding disput e r e solution - i n- S e ction T - 3, an y 

Claim subject to, but not r e solved by, m e diation shall be subj e ct to arb i tration which, unl e ss - th e parti e s mutually 

agr e e oth e rwis e , shall be administer e d by th e American Arbitration Association in accordanc e with its Construction j 

Industry Arbitration Rules in eff e ct on th e date of th e Agre e ment. A demand for arbitration shall be mad e in writing, 

d e livered to th e other part)' to the Contract, and filed with th e p e rson or entity administering th e arbitration. The 
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The Contract shall be governed by the law of the place where the Project is \ 
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i i i 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established bv acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
manasement software used bv the parties for the project. 
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Conduct of the Architect’s Principal. Employees. Agents and Representatives 


_ The safety and security of District staff, students and the general public are of utmost priority to the 

District To that end, the Architect shall be responsible for ensuring compliance bv the Architect and any 
employees, agents or representatives of the Architect including all Design Consultants, to the following: 
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A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No f rat ernizing w ith, threats to, or use of abusive or profane language in the presence of students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property, 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1.000 per occurence to the individual responsible 
and/or the Ar chitect for whom the individual is a Principal, employee, agent or representative. 

D. Secure SLED (State Law Enforcement Division! criminal background checks on all the Architect’s 
Princ ipals,' em pl oyees, agents, and representatives performing work on District property arid contractually 

, require the same of all Design Consultants, their employees, agents, and representatives! No employees, 
agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 
against c hildren, or crimes of m oral turpitude are allowed access to the D ist rict’s p rerriis es. Such SLED 
criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District’s legal cotinsel immediately 
u pon request. ■ , 

j r~ i 

Promotional Materials j j J I 

| | 

T he Design Builder shall have the right to include photogra phi c or artistic representations of the design of 
the Pro j ect am on g the D esign Builder’s promo tional and professio nal mat eri als,-. Th e Desi gn 
Builder shall be given reasonable access to the completed Project to m a ke such representations. The Distiact 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project, The Architect shall not make anv representat ion s in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distri b ution. T hi s condition shall survive termination or completion of this Agreement. 


Drug-Free Workplace i ! 

i l i 

The Architect and the Architect’s Design Consultants shall be responsible for initiatihg, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. The drug-free pro grams : 
shall conform to Title 44, Chapter 107. § 44-107-10 through § 4 4 -107-90 of the South Carolina Code of Laws as 
may be amended. 


Right Audit Project \ 

/ "X \ . 

The District shall have the right to audit the books and records of the Architect to the extent that the bdoks and 
records relate to the performance of this A greeme nt and shall include all pricing and Chartge 'Order /Attachment 
El data. Such books and records related to the work covered under this Agreement sha l l ibe maintained bv 
the Architect for a period of not less than three (31 yea rs fr om die date of final payment to ttie Architect uhder 
this Agreement, This requir e ment shall also apply to anv Design Consultants performing services uhder the 
Architect’s direction. 

>. 

The Office of General Services of the State of South Carolina, or anv auditor under contract with the District has 
the right to audit the Architect’s records rel ated to anv Project incorporated under this Agreement during.the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to anv Project are 
available for inspection at the location specified bv the District within seventv-two (’721 hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner to not \ 
interrupt pedes tr ian or vehicle traffic except as approved bv the District and the South Carolina Department of 
Transportation. The worksite shall b e confined to the smallest area p os sible allowing maximum use of streets. 
si dewalks , parkin g areas or other pede strian areas and reduce t o a minimu m any hazard tcj tra f fic or pe destrians. 

The Contractor shall use worker and traffic control signs and devices necessary to comply with Section VI of U.S. 
Department of Labor. Federal Highway Administration. Manual on Uniform Traffic Control Devices for Streets 


-j 
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and Highways (Washington. DC: GPO ) as may be amended, to facilitate traffic c ontrol on p ublic roads, streets, or 
highways when work performed obstructs public traf fi c. Wh en such traffic areas are obstructed to any extent by 
work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated 
shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The C ont ractor shall designate a competent individual at the worksite whose duty shall be 
the prevention of accidents and the implementation and monitoring of all OSHA c onstruc ti on safety standards and 
requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to preven t i ngress and egress to "lav down" areas or work areas by unauthorized 
individuals. 

j I .. 

Licenses and Permits: During the term of the contract the Contractor shall be responsible for obtaining 
and maintaining in good st a nding, all licenses (including professional licenses, if any). permits, 
inspections and related fees for each or any such licenses, permits and/or inspections r eauired bv state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract, 

j ■ 

_ Iran D ive stme n t Act: The Iran Dives t ment Act List is a list published by the fStatel Board pursuant to ; 

Section 11- 57 - 310 that identifi es persons en ga ged in investment activities inlran. Currently.-thelist is available at 
the following URL: http://procurement.sc.gov / PS/PS -i randivestment.phtm(. , t Consistent with.Section 11-57^316(61. 
the Contractor shall not contract with any person to perform a part of the Work, if. at the time you-enter intofa j 
subcontract that person is on the then-current version of the Iran Divestment Act List ; t.~ 

Immigr ant Worker s: The "South Carolina Illegal Immigration and Reform Act" requires all eriiplovers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1, 2012. all South Carolina employers are required to enroll in the U.S. 
Depart ment of H omeland Security’s E-Verifv program and verify the status of new employees within three business 
days, using E-Verifv. Failure to use E-Verifv to verify new hires will re s ult in probation for the employer or 
suspension/revocation of the employer’s business licenses. 

SC IMMIGRATION LAW. S.C. Code $ 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requireme n ts of S.C. Code § 8-14-10 et seq. and agrees to provide to the Owner any 
documentation required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and ■ 
sub-subcontrac t or: or (bf the com pl iance with this that chapter by the contractor and any subcontractor or 
sub -subcontractor. 


Business lic e nse, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty GO) days of execution of the a gr eement makes this Agreement voidable at the option of the 
Owne r. / -- s \ .. 
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.4 AlAr-DeCUment^^l^ ZOH.-bAnTOnrx^roB^mamc^rTojccroi-irvOTnp.ciw j j . 

,5- A1A Document E203™ 2013, Building Information Mod e ling and Digital Data Exhibit, if 

completed, or the following: 



Design-Builder’s Proposal as acc e pted by the Owner. 


( 

i 

j 1 

i 


John K. Gardner, Chief Financial Officer 


Robert Ferris. Authorized Member ; 


! 

J 


j 

f 

V 

1 

I 

\ 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Tuesday, November 17, 2015 9:59 AM 

To: 

Robbie Ferris (RFerris@sfla.biz) 

Cc: 

William F. Haliigan 

Subject: 

RE: Hcs 

Attachments: 

673449 EX A.docx 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Ex A attached. Not confirmed by owner yet. 

Keith R. Powell 
Childs & Haliigan, P.A. 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


-Original Message- 

From: Keith R. Powell 

Sent: Tuesday, November 17, 2015 9:59 AM 
To: Robbie Ferris ( RFerris@sfla.biz ) 

Cc: William F. Haliigan 
Subject: RE: Hcs 

141 checked draft attached. Not confirmed by owner yet. 

Keith R. Powell 
Childs & Haliigan, P.A. 

Columbia, South Carolina 
www.childs-halliaan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


-Original Message- 

From: Keith R. Powell 

Sent: Tuesday, November 17, 2015 9:48 AM 

To: Robbie Ferris (RFerris@sfla.biz) : Mark Wolfe; Ara Heinz (AHeinz@horrvcountvschools.net) : John Gardner; Kenneth 
Generette; rmaxev@horrvcountvschools.net 
Cc: William F. Haliigan 
Subject: RE: Hcs 

Robbie & HCS folks: 
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Ex B updated draft attached for review & comment. Waiting on HCS comments on 141 and Ex A. 


Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www .chi lds- halliqan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz > wrote: 

> 

> Keith 

> Can you send the latest version of the contract for review Robbie 

> 

> Sent from my iPhone 
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; 4 \i : ii AIA 

Exhibit A 


Document A141™ - 


Design-Build Amendment 

This Amendment is incorporated into the accompanying AIA Document A141™-2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the « » day of:( 

)) in the year« » (the “Agreement”) 

(In words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 

New Carolina Forest Middle School per Owner’s Request for Proposals No. 1415-91and 
the De sien-Builde r’s pro posa l to the Owner pur suant to O w ner’s Sol ici tation N o. 1415- 

21 

i 


THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 ! 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTPLOOR ENERGY POSITIVE 1,LC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows. 

TABLE OF ARTICLES 
A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for the 
Design-Builder’s performance of the Contract after the execution of this Amendment. 

The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 


; . . . I 

■ADDITIONS AND DELETIONS:. 

The author of this document 
[has added information 
(needed for its completion. 
The author may also have 
t revised the text of the 
(original AIA standard form. 
*An (Additions and Deletions 
ijtefjort that; notes added 
iinformation! as‘well as 
(revisions to the standard 
jfoifm text is available fronj 
■the author and should be | 
reviewed. . '’*• 

This document has important 
legal consequences. 
Consultation with an _ 
attorney is encouraged with 
respect to its completion 
(or modification^' j 

Consultation with an 
attorney is aiso encouraged 
with respect to. 
professional licensing j 

requirements in the 
jurisdiction where the • I 
Project is located. ] 


/ 


/ 


. ..... ...i 




ELECTRONIC COPYING of any 
portion of this AIA Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 


AIA Document Mil" - 2014 Exhibit A. copyright ° 2004 and 2014 by The American Institute of Architects. All rights reserved, warning i This 
AIA 1 Document is protected by tj.S. Copyright law and International Trestles, unauthorised reproduction or distribution of this AIA 
Pociutenti or any portion of it. may result in severe civil and criminal penalties, and will be prosecuted to the maxianiM extent possible 
under the low. This draft was produced by AIA software at 14:22:46 on 12/02/2014 under Order No.O55l642066_l which expires on 06/22/201S, 
and is not for resale. 

Dser Notest 


(1381527406) 






(Check the appropriate box.) 

[« X » ] Stipulated Sum, in accordance with Section A. 1.2 below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be ,«forty-five million nine hundred thirty thousand two hundred twenty-seven 
dollars ($ <<45,930,227 00), subject to authorized adjustments as provided in the Design-Build Documents. 

If... 

§ A.1.5 Payments ! 

§ A. 1.5.1 Progress Payments i 

§ A.1. 5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. | I If 

1 . 5 ! 

§ A.1.5.1 Provided that an Application for Payment is received not later than the « » day of the month, the Owner 
shall make payment of the certified amount to the Design-Builder not later than the « » day of the « » month. If an 
Application for Payment is received by the Owner after the application date fixed above, payment shall be made by 
the Owner not later than « » (« ») days after the Owner receives the Application for Payment. 

(Federal state or local laws may require payment within a certain period of time.) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The scheduje 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may j 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the Depigq- 
Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Appl ications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A. 1.5.1.4 or A.1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts \ 
previously paid. Such examinations, audits and verifications, if required by the Owner, will; be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 

: > i i 

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to ; 
suppliers for materials or equipment which have not been delivered and stored at the site. .,! > 

§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment- 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall be 
computed as follows: i 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share ofthe Contract Sum j 
allocated to that portion of the Work in the schedule of values, less retainage of ((three and one/half » 
percent ( «3.5 » %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 
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.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of «three and one-half» percent ( «3.5» %); 

.3 Subtract the aggregate of previous payments made by the Owner, and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A1 .5.2.3 The progress payment amount determined in accordance with Section A.l.S.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 
(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work.) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the Design- 
Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 

{ 5 | } 

§ A.1.5.5 Final Payment i j j j 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by thp Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 

ARTICLE A.2 CONTRACT TIME , j 

§ A.2,1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized i 
adjustments, for Substantial Completion of the Work. 

4 A.2,2 The Design-Builder shall achieve Substantial Completion of the Work as follows:.. ; 5 .. _ J... _.{ Formatted: Not Highlight 

(insert number of calendar days. Alternatively, a calendar date may be used when coordinated with the dale of. 
commencement. If appropriate, insert requirements for earlier Substantial Completion of certain portions of the j 

Work.) 

i« Fi ve Hund r ed Sixtv-Six (5661 calendar days from the issuance of a Notice to Proceed. >>.....Formatted: Highlight 


, subject to adjustments of the Contract Time as provided in the Design-Build Documents, j 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time,of for 
bonus payments for early completion of the Work.) ; ■ if 

i ! . . f. 

«Liquidated damages per A141-2014. » 

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


§ A.3.1.5 Allowances and Contingencies: j 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 1 


*1 Allowances 


Formatted: Highlight 


— [ Formatted: Highlight 
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.2 Contingencies 


pwner contingency is currently Not in Co ntract a nd amounts r 
§ A.3.1.6 Design-Builder’s assumptions and clarifications: 


[ Formatted: Highlight 
( Formatted: Highlight 


| « As sla te d in Des ig n-Bu iid er’s Proposal accepted bv the Owner. » 

ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
| A.4.1 The Design-Buiider’s key personnel are identified below 

(Identify name, title and contact infonnation.) 




| ^ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below:: ; 

(List name, discipline, address and other information.) 




ARTICLE A.5 COST OF THE WORK 
§ A.5.4 Other Agreements 

r - ’ \ 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment \ 
provisions of the Design-Build Documents. j \ 

jf,. j / 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the : 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. i.. ._i f 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Buiider’s records and accounts, including complete/documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subijontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. T|ie Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 
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§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 

DESIGN-BUILDER (Signature) , 

Robe rt Ferris, A uthorized M ember« >;« » _ 

(Printed name and title) 


OWNER (Signature) 

«John Gardner, Chief Financial Officer »« » 
(Printed name and title) 




I 

i 
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Sheri L. Wainscott 


From: 

Robbie Ferris <RFerris@sfla.biz> 

Sent: 

Tuesday, November 17, 2015 12:22 PM 

To: 

Keith R. Powell 

Cc: 

Clark, Brad (Brad.Clark@BBandT.com) 

Subject: 

FW: HCS | Exhibit B 

Attachments: 

EX B v2 - Working Draft - (l).BBT Comments.docx 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Keith, 

Apparently our insurance company sent me an email about this a few days ago that I never sent you. 
Sorry!! 

Feel free to call Brad directly to discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft; I still see the same potential problem areas as previously outlined. There are some 
significant gaps in the protection of First Floor and subcontractors with the language used for Builder's Risk coverage, 
specifically: 

• Design-Builder and subcontractors of all tiers should have insured status on the Builder's Risk policy in order to 
ensure your interests are protected. 

• HCS should agree to waive subrogation against First Floor and subcontractors of all tiers for losses covered by 
the Builder's Risk policy. This waiver will prevent HCS' insurer from seeking subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor caused damage to the project. 

• The contract states that HCS has the responsibility to pay losses not covered by deductibles, but the contract 
does not state anything regarding excluded perils, inadequate limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached "Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution Liability coverage even though that coverage is not required by 
HCS. I recommend striking this language since First Floor is not required to carry Pollution Liability by HCS. As discussed 
previously, BB&T still recommends that you purchase Pollution Liability coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
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brad.clark(® bbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris < KFerris@sfla.biz > 

Date: November 17, 2015 at 9:55:52 AM EST 

To: Nancy Zablud <NZablud@sfla.biz> , Mike Wawrzyniak <mwawrzvniak@sfla.biz >. 
"Kenneth J. Peeples" < kpeeples@bbandt.com> , Aaron Thomas <athomas@,metconus.com >. 
Mike Richter < mrichter@taloving.com > 

Subject: Fwd: Hcs 


Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
Begin forwarded message: 

From: "Keith R. Powell" < kpowell@childs-halligan.net > 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris (RFerris@sfla.bizV 1 < RFerris@sfla.b iz>. Mark Wolfe 
< MWolfe002@horrvcountvschools.net >, "Ara Heinz 

(AHeinz@liorrvcountyschools.ne t)" <A Heinz@horrvcountyschools,net >. John 
Gardner <JGardner@horrycountvschools.net >. Kenneth Generette 
< KGenerette@,hor r ycountvschools.net >. " rmaxey@horrvcountvschools.net " 
<imaxey@hoiTycountvschools.net> 

Cc: "William F. Halligan" <bha lli gan @childs-halligan.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments 
on 141 and Ex A. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
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•www.childs-hall igan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz > wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 

Sent from my iPhone 


The information in this transmission may contain proprietary and non-public information of BB&T or its 
affiliates and may be subject to protection under the law. 'The message is intended for the. sole use of the. 
individual or entity to which it is addressed. If you are not the intended recipient , you are notified that any use, 
distribution or copying of the message is strictly prohibited. If you received this message in error, please delete 
the material from your system without reading the content and notify the sender immediately of the inadvertent 
transmission. 
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■ ! ; AIA Document 
Exhibit B 


A141™ 


2014 


Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 


New Carolina Forest Middle Schook 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


Hony County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 


i L.. 

; ...i 

jADDITIONS AND DELETIONS: The 
'author of this document has 
'added information needed for 
jitd completion. The author 
may also have revised the 
.text of the original AIA 
istandard form,;An Additions 
jan^ Oeletiohs Report that 
■ notes added; information as 
jwell as revisions to the 
(standard form text is 
|available from the author and 
(should be reviewed. 

This document has important 
legal consequences. 
Consultation with an i 

attorney is encouraged with 
respect to its completion or 
modification. j j 


F1RSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St, Suite 225 
Raleigh, NC 27601 

THE AGREEMENT j 

This Insurance Exhibit is part of the accompanying agreement for the Project, between the . 
Owner and the Design-Builder (hereinafter, the Agreement), dated the « nineteenth » day J 
of (( November» in the year two thousand fifteen (2015). 

(In words, indicate day, month and year.) 



TABLE OF ARTICLES 


B.1 GENERAL 

B.2 DESIGN BUILDER'S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 



ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision in 
the Agreement into which this Exhibit is incorporated, the provision in this Exhibit will 
prevail. 


ELECTRONIC COPYINO of any 
portion of this AIA* Document to 
another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 
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ARTICLE B.2 DESIGN BUILDER'S INSURANCE AND BONDS 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than «two million »($ «2,000,000 ») for each 
occurrence and « five million » ($ <<5,000,000.00 » ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, and 
death of any person; i 

.2 personal injury; i 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; j 

.4 bodily injury or property damage arising out of completed operations; and > j 

.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

I T 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned ; vehicles used by the 
Design-Builder with policy limits of not less than «one million », ($ <<1,000,000 ») per claim and «one million » ($ 
<<$1,000,000.00 » ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 
ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any Other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below 

<<$100,000 per accident.* 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than «two million >> ($ <<2,000,000 » ) per claim and <<two million »($ 
«2,000,000 » ) in the aggregate. 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written noticf within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the Cancellation 
or expiration is threatened or otherwise may occur, whichever comes first. i ! j 

M | i 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional Insureds on 
the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability 
and Pol l ution L i ab ility. The additional insured coverage shall be primary and non-contributory to any of the Owner’s 
insurance policies. The additional insured coverage shall apply to both ongoing operations and completed operations. 
The policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if 
the policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner's written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, shall 
be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and thereafter 
upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. The 
certificates will show the Owner and its consultants and contractors as additional insureds on-the Design-Builder’s 
| primary and excess insurance policies for Commercial General Liability, Automobile Liability,-a nd-P aHutkm 
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Liability . Information concerning reduction of coverage on account of revised lim its, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 


§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 
(Specify type and penal sum of bonds.) 


Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 


Penal Sum ($0.00) 

100% of contract value. 


§ B.2.2.1 Upon the request of any person Or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

; ; I j 

ARTICLE B.3 OWNER'S INSURANCE j j ^ ! 

§ B.3.1 Owner's Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

t 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the , 

I Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. The B uil der’s Risk 
policy s hall include the Desig n-Builder and subcontractors of all tie r s as Na med Insured and include coverage for 
| delay in com plet ion, c onst ructio n foims and sc affoldin g, expediting ex pen ses, and testing..Unless the parties agree; 
otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance policy 
required under this Section B.3.2 with another property insurance policy written for the total value of the Project that 
shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 Of the I 
Agreement. 

) 

l 

§ B.3.21.2 H4heFor_lhc insurance required under Section B.3.2.1-requires d e ductibles, the Owner shall pay costs not 
I covered because of such deductibles , inade quate limits, excluded perils, and exclu ded property.r 


§ B.3.2.1.3 The insurance required under Section B.3.2.1 shall cover materia ls that will bec ome a per manen t'part of, 
the stru cture w hil e stored off the sit e and w hile in transi t, port i ons of th e- Wof fe-a t ewd-eff thfrsHe.a nd also'jpofl ie n a Of 

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence! until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented io such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder Shall take reasonable steps 
to obtain consent of the insurance company or companies and shall, without mutual written consent, fake no action 
with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 


§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. / 

§ B.3.2.5 If during the Project construction period the Owner insures properties, real or personal or both, at or adjacent 
to the site by property insurance under policies separate from those insuring the Project, or if after final payment , | 

property insurance is to be provided on the completed Project through a policy or policies other than those insuring the j 

Project during the construction period, the Owner shall waive ail rights in accordance with the terms of 

Section B,3.2.7 for damages caused by fire or other causes of loss covered by this spparate property insurance. All..J’ Formatted: Highlight 

separate policies shall provide this waiver of subrogation by endorsement or otherwise. ' . 


AIA Document A141" - 2014 Exhibit B. Copyright ° 2004 and 2014 by The American Institute of Architects, All rights reserved. WARNING: This AIA 
Document is protected by O.S. Copyright Lav and International Treaties, unauthorised reproduction or distribution of this AIA Document, or 
any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This 
draft was produced by AIA software at 14:06:17 on 11/16/2015 under Order No.0239586208 l which expires on 07/14/2016, and la not for resale. 
User Notes: (1202172226) 
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§ B.3.Z6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy that 
includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. ' f 

! ! 

! i 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
appl icable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for val idity, the Design-Builder shall require the Architect, Consultants and Contractors 
to make payments to their consultants and subcontractors in similar manner. ] S 

j . 5 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured loss, 
give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against proceeds 
received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the Owner shall 
distribute in accordance with such agreement as the parties in interest may reach, or as determined in accordance with 
the method of binding dispute resolution selected in the Agreement between the Owner and Design-Builder. If after 
such loss no other special agreement is made and unless the Owner terminates the Contract for convenience, 
replacement of damaged property shall be performed by the Design-Builder after notification of a Change in the Work 
in accordance with Article 6 of the Agreement. j j 

c" " ■ j • ! 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties: in 
interest shal I object in writing within five days after occurrence of a loss to the Owner’s exercise of this power.; If an 
objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder.as the method 
of binding dispute resolution in the Agreement. 




UA Document AMI" - 20X4 Exhibit 8. Copyright w 2004 and 2014 by The American Institute of Architects. All righta reserved. WARMlMGi This AZA 
Document is protected by o.b. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AXA Document, or 
any portion of it. may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This 
draft was produced by AIA software at 14:06:17 on H/16/201S under order No.0239586208_i which expires on 07/14/2016, and is not for resale. 
User Motes: <1282172226) 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Keith R. Powell 

Tuesday, November 17, 2015 1:11 PM 
Robbie Ferris 

Clark, Brad (Brad.Clark@BBandT.com) 
RE: HCS I Exhibit B 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


The Insurance Reserve Fund builder's risk form has been a problem for years and their oddities have driven nearly every 
issue you spotted. That is why we listed the form instead of committing to the coverages. I have several e-mails from 
August when HCS tried to work with IRF on this but didn't make any headway. I will go back and look again for what 
might be possible. 

Pollution is coming out. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan .com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege, if you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfla.biz] 
Sent: Tuesday, November 17, 2015 12:22 PM 
To: Keith R. Powell 

Cc: Clark, Brad (Brad.Clark@BBandT.com) 
Subject: FW: FiCS | Exhibit B 


Keith, 

Apparently our insurance company sent me an email about this a few days ago that I never sent you. 
Sorry!! 

Feel free to call Brad directly to discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still see the same potential problem areas as previously outlined. There are some 
significant gaps in the protection of First Floor and subcontractors with the language used for Builder's Risk coverage, 
specifically: 

• Design-Builder and subcontractors of all tiers should have insured status on the Builder's Risk policy in order to 
ensure your interests are protected. 


l 
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• HCS should agree to waive subrogation against First Floor and subcontractors of all tiers for losses covered by 
the Builder's Risk policy. This waiver will prevent FICS' insurer from seeking subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor caused damage to the project. 

• The contract states that FICS has the responsibility to pay losses not covered by deductibles, but the contract 
does not state anything regarding excluded perils, inadequate limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached "Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution Liability coverage even though that coverage is not required by 
FICS. I recommend striking this language since First Floor is not required to carry Pollution Liability by HCS. As discussed 
previously, BB&T.still recommends that you purchase Pollution Liability coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad, dark (5>bban dt. c om 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris < RFems@sfla.biz? > 

Date: November 17, 2015 at 9:55:52 AM EST 

To: Nancy Zablud <NZablud@,sfla.biz> , Mike Wawrzyniak < mwawrzvniak@sfla.biz >. 
"Kenneth J. Peeples" <kp eeple s @bbandt.com >, Aaron Thomas <athomas@metconus.com >. 
Mike Richter < mri c hter@,taloving.co m> 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
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Begin forwarded message: 


From: "Keith R. Powell" < kpowell@,childs-halligan.net > 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris (RFerris@sfla.bizV <RFerris@sfla.biz >. Mark Wolfe 
< MWolfe002@horr ycoun tyscho ols.net>. "Ara Heinz 

(AHeinz@horrvcountvschools.netV 1 <AHeinz@horrvcountvschools.net >, John 
Gardner < JGardner@,horrvcountvschools.net >, Kenneth Generette 
<KGenerette@honycountyschools.net>, " rmaxey @ horrv countyschools.net" 
<rmaxey@horrycountvschools.net> 

Cc: "William F. Halligan" < bhalligan@childs-halligan.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments 
on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www . childs -halli ga n. c om 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 17,2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz > wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 


The information in this transmission may contain proprietary and non-public information of BB&T or its 
affiliates and may be subject to protection under the law. The. message is intended for the sole use of the 
individual or entity to which it is addressed. If you are not the intended recipient, you are notified that any use. 
distribution or copying of the message is strictly prohibited. If you received this message in error, please delete 
the material from your system without reading the content and notify the sender immediately of the inadvertent 
transmission. 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Tuesday, November 17, 2015 1:22 PM 

To: 

Robbie Ferris 

Cc: 

Clark, Brad (Brad.Clark@BBandT.com) 

Subject: 

RE: HCS | Exhibit B 

Attachments: 

Boiler & Machinery coverage.pdf; Builder’s Risk policy info.pdf 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Here are the forms. The BR policy talks about "your" property, but the IRF won't let HCS name a nongovernment entity 
as an insured or loss payee. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfla.biz] 
Sent: Tuesday, November 17, 2015 12:22 PM 
To: Keith R. Powell 

Cc: Clark, Brad (Brad.Clark@BBandT.com) 
Subject: FW: HCS | Exhibit B 


Keith, 

Apparently our insurance company sent me an email about this a few days ago that I never sent you. 
Sorry!! 

Feel free to call Brad directly to discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still see the same potential problem areas as previously outlined, There are some 
significant gaps in the protection of First Floor and subcontractors with the language used for Builder's Risk coverage, 
specifically: 

• Design-Builder and subcontractors of all tiers should have insured status on the Builder's Risk policy in order to 
ensure your interests are protected. 

• HCS should agree to waive subrogation against First Floor and subcontractors of all tiers for losses covered by 
the Builder's Risk policy. This waiver will prevent HCS' insurer from seeking subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor caused damage to the project. 
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• The contract states that HCS has the responsibility to pay losses not covered by deductibles, but the contract 
does not state anything regarding excluded perils, inadequate limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached "Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution Liability coverage even though that coverage is not required by 
HCS. I recommend striking this language since First Floor is not required to carry Pollution Liability by HCS. As discussed 
previously, BB&T still recommends that you purchase Pollution Liability coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clarkp bbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris < RFerris@sfla.biz > 

Date: November 17, 2015 at 9:55:52 AM EST 

To: Nancy Zablud < NZablud@sfla.biz >, Mike Wawrzyniak <mwawrzyniak@sfla.biz >, 
"Kenneth J. Peeples" < kpeeples@bbandt.com >. Aaron Thomas < athomas@metconus,com >, 
Mike Richter <mrichter@taloving.com > 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
Begin forwarded message: 


2 


PAPR - 002350 



From: "Keith R. Powell" <kpowell@.childs-halligan.net > 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris (RFerris@sfla.bizV 1 <RFerris@sfla.biz >. Mark Wolfe 
<MWolfe 002@,horrycounty sc hools.ne t>, "Ara Heinz 

(AHeinz@hon-ycountyscho ols.net V 1 < AHein z @,horrvcountvschools.net >, John 
Gardner <JGai-dner@horrycountvschools.net >. Kenneth Generette 
<KGeneret te@ horr ycountyschools.net >, "rmaxey@horrycountyschools.net" 

<nn axey@horrycountyschools.net> 

Cc: "William F. Halligan" < bhalfigan@childs-halligan.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments 
on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
ww w.childs -ha lliga n.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 17, 2015, at 7:43 AM, Robbie Ferris <RFerris@sfla.biz > wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 


The information iri this- transmission may contain proprietary and non-public information of BB&T or its 
affiliates and may be subject to protection under the law. The message is intended for the sole use of the 
individual or entity to which it is addressed. If you are not the intended recipient , you are notified that any use. 
distribution or copying of the message is strictly prohibited. If you received this message in error, please delete 
the material from your system without reading the content and notify the sender immediately of the inadvertent 
transmission. 
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HJTH CAROLINA BUDGET AND CONTROL BOARD 

INSURANCE RESERVE FUND 
POST OFFICE BOX 11066 
COLUMBIA, SOUTH CAROLINA 29211 
7 POLICY PERIOD''"~ TtYPEOF INSURANCE ~ 


F 'CY NUMBER POLICY PERIOD TYPE OF INSURANCE 

! FROM TO 

).o0260016A 05/10/20l5|05/10/2016 BUILDING AND PERSONAL PROPERTY 

COVERAGE PROVIDED UNDER THIS POLICY PART IS SUBJECT TO THE FOLLOWING FORMS: 

PD-01 PD-03 PD-04 PD-05 PD-08 PD-09 PD-10 PD-11 PD-12 PD-15 PD-27 


) .o0260016A 


u i n ownuuiw _ _ Rhone: (803) 737-0020 

rYPE OF INSURANCE DATE PRINTED 

BUILDING AND PERSONAL PROPERTY 04 MAY 2015 


NAMED INSURED AMD ADDRESS 

HORRY COUNTY SCHOOL 
DISTRICT 
P0 BOX 260005 
CONWAY, SC 29528-6005 


CONTACT PERSON AND PHONE 

DARLYN ADAMS 
(843)488-6_942_ 

TYPE OF ACTIVITY 

*** RENEWAL DECLARATION 


FORM it 


PAGE 

20 OF 73 

ACTIVITY ~if 
001 


I 1 OF 34 

! EFFECTIVE 12:01 AM STANDARD TIME AT YOUR MAILING ADDRESS SHOWN ABOVE 

! 

; COVERED CAUSES OF LOSS: 

SPECIAL FORM EARTHQUAKE FORM FLOOD INSURANCE 

BOILER AND MACHINERY COVERAGE FORM: 

IN RETURN FOR THE PAYMENT OF PREMIUM AND SUBJECT TO ALL THE TERMS OF THIS 
POLICY, WE AGREE WITH YOU TO PROVIDE THE INSURANCE AS STATED IN THIS POLICY 
WHILE THE OBJECT IS IN USE OR CONNECTED READY FOR USE AT ANY LOCATION. 

LIMIT OF INSURANCE . $5,000,000 PER ACCIDENT 

PREMIUM ..■. INCLUDED 

FORMS APPLICABLE TO BOILER AND MACHINERY COVERAGE: PD-01, PD-09, PD-12 

'ORDINANCE' AND LAW: 

LIMIT OF INSURANCE . $100,000 

OPTIONAL COVERAGES APPLICABLE ONLY WHEN ENTRIES ARE IN THE BRACKETS BELOW: 

REPLACEMENT COST BUILDINGS . (X) 

REPLACEMENT COST PERSONAL PROPERTY ... (X) 

DEDUCTIBLES: 

COVERED LOSS . $1,000 

EARTHQUAKE: SPECIAL 5% DEDUCTIBLE. THIS POLICY CONTAINS A SEPARATE 
DEDUCTIBLE FOR EARTHQUAKE LOSSES. 

COINSURANCE . 80% 


SEGMENT 

NUMBER 

PROPERTY . 
DESCRIPTION/LOCATION 


LIMIT OF 
INSURANCE 

RATE 

PREMIUM 

w20 

MAINTENANCE WAREHOUSE 

WOOD POLE W/ANTENNA (100 FT) 

BLDG 

CONT 

10,000 

0 

0.180 

0.217 

18.00 

.00 

V30 

MAINTENANCE WAREHOUSE 

FUEL PUMP 

BLDG 

CONT 

12,000 

0 

0.115 

0.076 

13.80 

.00 

V ''40 

MAINTENANCE WAREHOUSE 

32 FUEL PUMP CANOPY 

BLDG 

CONT 

3,000 

0 

0.115 

0.076 

3.45 

.00 

v-60 

MAINTENANCE WAREHOUSE 
TRANSFORMER BLDG. 

BLDG 

CONT 

8,000 

5,000 

0.537 

0.537 

42.96 

26.85 

O 

CO 

7 

MAINTENANCE WAREHOUSE 

BUILDING A 

BLDG 

CONT 

778,851 

143,800 

0.242 

0.326 

1,884.82 

468.79 















STATS.FISCAL ACCOUNTABILITY AUTHORITY 

INSURANCE RESERVE FUND 
POST OFFICE BOX 11066 
COLUMBIA, SOUTH CAROLINA 29211 


Phone: (803) 737-0020 


COMMON POLICY CONDITIONS 

All Coverage Parts included in this policy are subject to the following conditions. 

1. Are safe or healthful; or 


A. Cancellation and Non-Renewal 

1. The first Named. Insured shown in the Declaration may 
cancel this policy by mailing to the Insurance Reserve 
Fund a 90 day written advance notice stating when 
thereafter the cancellation shall be effective. A political 
subdivision may cancel all policies, with the Insurance 
Reserve Fund by mailing to the Fund a 90 day written 
advance notice as provided in §15-78-140 of the South 
Carolina Code of Laws. 

2. The Insurance Reserve Fund may cancel this policy for 
nonpayment of premium by mailing a notice of 
cancellation giving not less than 30 days notice of the 
cancellation as provided in §15-78-160 of the South 
Carolina Code of Laws. 

3. If this policy is cancelled in accordance with (1) or (2) 

' above, earned premium shall be computed in 

accordance with the customary short rate table and 
procedure. Premium adjustment may be made either at 
the time cancellation is effected or as soon as 
practicable after cancellation becomes effective, but 
payment or tender of unearned premium is not a 
condition of cancellation. 

4. For the purposes of this policy, the term non-renewal 
shall mean cancellation if the insured is ceasing all 
coverages with the Insurance Reserve Fund and 
conditions as provided in sections (1), (2) and (3) apply. 

B. Changes 

This policy contains all the agreements between you and 
us concerning the insurance afforded. The first Name 
Insured shown in the Declarations is authorized to make 
changes in the terms of this policy with our consent.This 
policy's terms can be amended or waived only by 
endorsement issued by us and made a part of this 
policy. 

C. Examination of Your Books and Records 

We may examine and audit your books and records as 
they relate to this policy at any time during the policy 
period and up to three years afterward. 

D. Inspections and Surveys 

We have the right but are not obligated to: 

1. Make inspections and surveys at any time; 

2. Give you reports on the conditions we find; and 

3. Recommend changes. 

Any inspections, surveys, reports or recommendations 
relate only to insurability and the premiums to be 
charged. We do not make safety inspections. We do not 
undertake to perform the duty of any person or 
organization to provide for the health or safety of 
workers or the public. And we do not warrant that 
conditions: 


2. Comply with laws, regulations, codes or standards. 

This condition applies not only to us, but also to any 
rating, advisory, rate service or similar organization, 
which makes insurance inspections, surveys, reports or 
recommendations. 

E. Premiums 

The first named insured shown in the Declarations: 

1. Is responsible for the payment of all premiums; and 

2. Will be the payee for any return premiums we pay. 


F. Transfer of Your Rights And Duties Under This 
Policy 

Your rights and duties under this policy may not be 
transferred without our written consent except in the 
case of death of an individual named insured. 

If you die, your rights will be transferred to your legal 
representative but only while acting within the scope of 
duties as your legal representative. Until your legal 
representative is appointed, anyone having proper 
temporary custody of your property will have your rights 
and duties but only with respect to that property. 


INSURANCE RESERVE FUND 
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STATE FISCAL ACCOUNTABILITY AUTHORITY 



INSURANCE RESERVE FUND 
POST OFFICE BOX J1066 
COLUMBIA, SOUTH CAROLINA 29211 

Phone: (803) 737-0020 


BOILER AND MACHINERY COVERAGE FORM 


Various provisions in this policy restrict coverage. Read the 
entire policy carefully to determine rights, duties and what is 
and is not covered. 

Throughout this policy the word "you" and “your" refer to the 
Named Insured shown in the Declarations. The words "we”, 
"us" and “our" refer to the Insurance Reserve Fund. 

Other words and phrases that appear In quotation marks 
have special meaning. Refer to Section F. - DEFINITIONS. 

A. COVERAGE 


(1) Settle the claim or "suit"; or 

(2) Defend you against the "suit" but keep for 
ourselves the right to settle it at any point. 

5. Coverage Extensions 

a. Expediting Expenses 

With respect to your damaged Covered 
Property, we will pay the reasonable extra cost 
to: 


We will pay for direct damage to Covered Property 

caused by a Covered Cause of Loss. 

1. Covered Property 

Covered Property, as used in this Coverage Part, 
means any property that: 

a. You own; or 

b. Is in your care, custody or control and for which 
you are legally liable. 

2. Property Not Covered 

Covered Property does not include any: 

a. Electronic data processing, recording or 
storage media such as films, tapes, discs, 
drums or cells used in conjunction with an 
electronic computer or electronic data 
processing equipment. 

b. Data stored on this media; or 

c. Programming records used for electronic data 
processing or electronically controlled 
equipment; 

whether or not the media or data is in actual use at 
the time of the "accident". 

3. Covered Cause of Loss 

A Covered Cause of Loss is an "accident" to an 
"object” shown in the Declarations. An "object" must 
be in use or connected ready for use at the location 
specified for it at the time of the "accident". 

4. Defense 


(1) Make temporary repairs; 

(2) Expedite permanent repairs; and 

(3) Expedite permanent replacement. 

We restrict the amount payable for Expediting 
Expenses as explained in the Limits of 
Insurance section of this Coverage Form. 

b. Automatic Coverage For A Newly Acquired 
Location 

We will automatically cover an "accident” to an 
"object" at a newly acquired location. This 
automatic coverage begins at the time you 
acquire the property and continues for 90 days, 
under the following conditions: 

(1) You must inform us, in writing, of the newly 
acquired location within 90 days of the date 
you acquire it; 

(2) The "object" must be in use or connected 
ready for use at the time of acquisition and 
throughout the period of automatic 
coverage and be of a type that would be 
included in any "Object” Group Description 
shown in the Declarations; 

(3) The Limit of Insurance and Deductible 
amount will be the highest amounts shown 
in the Declarations for the same type of 
"object" 

(4) We will not be liable under this coverage 
for Consequential Damage, Business 
Interruption, or any other indirect loss 
resulting from an “accident" to an "object"; 
and 


a. If there is damage to properly of another in your 
care, custody or control and for which you are 
legally liable, that was directly caused by an 
"accident" to an "object," we will have the right 
and duty to defend you against any "suit" 
alleging liability for damage to that property. 
Flowever, we have no duty to defend you 
against any "suit" alleging liability for damage to 
property not covered by this Coverage Form. 

b. If a claim or "suit” is brought against you 
alleging that you are liable for damage to 
property of another that was caused by an 
“accident" to an "object", we will either: 


(5) You agree to pay an additional premium as 
determined by us. 

c. Supplementary Payments 

We will pay, with respect to any claim or any 

"suit" we defend: 

(1) All expenses we incur; 

(2) The cost of bonds to release attachments, 
but only for bond amounts within in the 
Limit of Insurance. We do not have to 
furnish these bonds; 
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(3) All reasonable expenses incurred by you at 
our request to assist us in the investigation 
or defense of the claim or "suit", including 
actual loss of earnings up to $250 a day 
because of the time on from work; 

(4) All costs taxed against you in any "suit" we 
defend; 

(5) Pre-judgment interest awarded against you 
on that part of the judgment we pay. If we 
make an offer to pay the applicable Limit of 
Insurance, we will not pay any 
pre-judgment interest based on that period 
of time after the offer; and 

(6) All interest on the full amount of any 
judgment that accrues after entry of the 
judgment and before we have paid, offered 
to pay, or deposited in court the part of the 
judgment that is within the Limit of 
Insurance shown in the Declarations. 

These payments will not reduce the Limit of 
Insurance. 

B. EXCLUSIONS 

We will not pay for loss or damage caused directly or 
indirectly by any of the following. Such loss or damage is 
excluded regardless of any other cause or event that 
contributes concurrently or in any sequence to the loss. 

1. Ordinance or Law 

Any increase in loss caused by or resulting from the 
enforcement of any ordinance, law, regulation, rule 
or ruling . regulating or restricting repair, 
replacement, alteration use, operation, construction 
or installation. As used here, increase in loss also 
includes expenses incurred beyond those for which 
we would have paid if no "hazardous substance" 
had been involved in the "accident". 

2. Earth Movement 

Any earth movement, including but not limited to 
earthquake, landslide, mudslide, subsidence or 
volcanic eruption. 

3. Nuclear Hazard 

Nuclear reaction or radiation, or radioactive 
contamination, however caused. 

4. War and Military Action 

a. War, including undeclared or civil war; 

b. Warlike action by a military force, including 
action in hindering or defending against an 
actual or expected attack, by any government, 
sovereign or other authority using military 
personnel or other agents; or 

c. Insurrection, rebellion, revolution, usurped 
power or action taken by governmental 
authority in hindering or defending against any 
of these. 


5. Flood, surface water, waves, tides, tidal waves, 
overflow of any body of water, or their spray, all 
whether driven by wind or not. 

6. Lack of power, light, heat, steam or refrigeration. 

7. An explosion. However, we will pay for direct loss or 
damage caused by an explosion of an "object" of a 
kind specified in a. through g. below, if covered 
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by this insurance and described on an Object 
Definitions endorsement that is a part of this policy, 
and is not otherwise excluded in this Section B.; 

a. Steam boiler; 

b. Electric steam generator; 

c. Steam piping; 

d. Steam turbine; 

e. Steam engine; 

f. Gas turbine; or 

g. Moving or rotating machinery when such 
explosion is caused by centrifugal force or 
mechanical breakdown. 

8. Fire or explosion that occurs at the same time as 
an "accident" or that ensues from an "accident". 
With respect to any electrical equiptment forming a 
part of an "object", this exclusion is changed to 
read: 

Fire or explosion outside the "object" that occurs at 
the same time as an "accident" or ensues from an 
"accident". 

9. The explosion of gas or unconsumed fuel within the 
furnace of any boiler or fired vessel or within the 
passages from that furnace to the atmosphere, 
whether or not the explosion is; 

a. Contributed to or aggravated by an "accident" 
to any part of an "object" that contains steam or 
water; or 

b. Caused in whole or in part by an "accident" to 
an "object" or part of an ’’object". 

10. An "accident” that is the result of an explosion or 
fire. 

11. An “accident" to any "object" while being tested. 

12. Water or other means used to extinguish a fire, 
even when the attempt is unsuccessful. 

13. An "accident" to: 

a. Electronic data processing, recording or 
storage media such as films, tapes, discs, 
drums or cells used in conjunction with an 
electronic computer or electronic data 
processing equipment. 

b. Data stored on this media; or 

c. Programming records used for electronic data 
processing or electronically controlled 
equipment; 

whether or not the media or data is in actual use at 
the time of the "accident". 
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d. Water Damage Limitation 


14. An "accident” that is caused by any of the following 
causes of loss if coverage for that cause of loss is 
provided by another policy of insurance you have: 

a. Aircraft or Vehicles; 

b. Lightning; 

c. Sinkhole Collapse; 

d. Smoke; 

e. Sprinkler Leakage; or 

f. Weight or Snow, Ice, or Sleet. 

15. An "accident" that is caused by either of the 
following causes of loss: 

a Windstorm or Hail; or 

b Freezing, caused by cold weather. 

16. A delay in, or an interruption of, any business, 
manufacturing or processing activity. 

17. Any other indirect result of an Oaccidenffl to an 
"object". 

C. LIMITS OF INSURANCE 

1. We will not pay more than the applicable Limit of 
Insurance shown in the Declarations for all direct 
damage to Covered Property that results from any 
"one accident". 

2. The following coverage limitations to our payment 
for direct damage to Covered Property are part of 
and not in addition to the Limit of Insurance for this 
Coverage Form. 

a. Expediting Expenses 

Our payment for Expediting Expenses will be 
limited to: 

(1) $25,000; or 

(2) What is left of the Limit of Insurance after 
we pay your loss for Covered Property 
damaged by an "accident"; 

whichever is less. 

b Hazardous Substance Limitation 

The following applies despite the operation of 
the Ordinance or Law Exclusion. This limitation 
does not apply to damage, contamination or 
pollution caused by ammonia. 

If Covered Property is damaged, contaminated 
or polluted by a "hazardous substance" as a 
result of an "accident" to an "object", the most 
we will pay for any additional expenses incurred 
by you for clean up, repair or replacement or 
disposal of that property is $25,000. As used 
here, additional expenses mean expenses 
incurred beyond those for which we would be 
liable if no "hazardous substance" had been 
involved. 

c. Ammonia Contamination Limitation 

If Covered Property is contaminated by 
ammonia as a result of an "accident” to an 
"object", the most we will pay for this kind of 
damage, including salvage expense, is 
$25,000. 
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If Covered Property is damaged by water as a 
result of an "accident" to a covered refrigerating 
or air conditioning vessels and piping, the most 
we will pay for this kind of damage, including 
salvage expense, is $25,000. 

Any payment made under Section C will not increase if 
more than one insured is shown in the Declarations. 

D. DEDUCTIBLE 

We will not pay for loss or damage resulting from any 
"one accident" until the amount of loss or damage 
exceeds the Deductible shown in the Declarations. We 
will then pay the amount of loss or damage in excess of 
the Deductible, up to the applicable Limit of Insurance. If 
more than one "object" is involved in "one accident", only 
the highest Deductible will apply. 

E. BOILER AND MACHINERY CONDITIONS 

The following conditions apply in addition to the 
Common Policy Conditions: 

1. Loss Conditions 

a. Abandonment 

There can be no abandonment of any property 
to us. 

b. Appraisal 

If we and you disagree on the value of the 
property or the amount of loss, either may 
make written demand for an appraisal of the 
loss. In this event, each party will select a 
competent and impartial appraiser. The two 
appraisers will select an umpire. If they cannot 
agree, either may request that selection be 
made by a judge of a court having jurisdiction. 
The appraisers will state separately the value of 
the property and amount of loss. If they fail to 
agree, they will submit their differences to the 
umpire. A decision agreed to by any two will be 
binding. Each party will: 

(1) Pay its chosen appraiser; and 

(2) Bear the other expenses of the appraisal 
and umpire equally. 

If there is an appraisal we will still retain 
our right to deny trie claim. 

c. Duties In the Event of Loss or Damage 

(1) You must see that the following are done in 
the event of loss or damage: 

(a) Give us a prompt notice of the loss or 
damage. Include a description of the 
property involved. 

(b) As soon as possible, give us a 
description of how, when and where 
the loss or damage occurred. 

(c) Allow us a reasonable time and 
opportunity to examine the property 
and premises before repairs are 
undertaken or physical evidence of the 
"accident" is removed. But you must 
take whatever measures are 
necessary for protection from further 
damage. 
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(d) Permit us to inspect the property and 
records proving the loss or damage. 
Also permit us to take samples of 
damaged property for inspection, 
testing and analysis. 

(e) If requested, permit us to question you 
under oath, at such times as may be 
reasonably required about any matter 
relating to this insurance on your 
claim, including your books and 
records. In such event, your answers 
must be signed. 

(f) Send us a signed, sworn statement of 
loss containing the information we 
request to settle the claim.You must 
do this within 60 days after our 
request. 

(g) Cooperate with us in the investigation 
or settlement of the claim. 

(2) We may examine any insured under oath, 
while not in the presence of any other 
insured and at such times as may be 
reasonably required, about any matter 
relating to this insurance or the claim, 
including an insured’s books and records. 
In the event of an examination, an 
insured's answers must be signed. 

d. Insurance Under Two or More Coverages 

If two or more of this policy’s coverages apply 
to the same loss or damage, we will not pay 
more than the actual amount of the loss or 
damage subject to the Limit of Insurance. 

e. Legal Action Against Us 

No one may bring a legal action against us 
under this Coverage Part unless: 

(1) There has been full compliance with all the 
terms of this Coverage Part; and 

(2) The action is brought within 2 years after 
the date of the "accident’’; or 

(3) We agree in writing you have an obligation 
to pay for damage to Covered Property of 
others or until the amount of that obligation 
has been determined by final judgment or 
arbitration award. No one has the right 
under this policy to bring us into an action 
to determine your liability. 

f. Loss Payable Clause 

(1) We will pay you and the loss payee shown 
in the Declarations for loss due to an 
"accident" to an "object", as interests may 
appear. The insurance covers the interests 
of the loss payee unless the results from 
conversion, secretion or embezzlement on 
your part. 

(2) We may cancel the policy as allowed by 
the Cancellation Condition. Cancellation 
ends this agreement as to the loss payee’s 
interest. 

(3) If we make any payment to the loss payee, 
we will obtain their rights against any other 
property. 


g. Other Insurance 

(1) You may have other insurance subject to 
the same plan, terms, conditions and 
provisions as the insurance under this 
Coverage Part. If you do, we will pay our 
share of the covered loss or damage Our 
share is the proportion that the applicable 
Limit of Insurance under this Coverage 
Part bears to the Limits of Insurance of all 
insurance covering on the same basis. 

(2) If there is other insurance covering the 
same loss or damage, other than that 
described in (1) above, we will pay only the 
amount of covered loss or damage in 
excess of the amount due from that other 
insurance, whether you can collect on it or 
not. 

In no case will we pay more than the applicable 
Limit of Insurance. 

h. Privilege to Adjust With Owner 

In the event of loss or damage involving 
property of others in your care, custody or 
control, we have the right to settle the loss or 
damage with the owner of the property. A 
receipt for payment from the owners of that 
property will satisfy any claim of yours. 

i. Transfer of Rights of Recovery Against 
Others To Us 

If any person or organization to of for whom we 
make payment under this Coverage Part has 
rights to recover damages from another, those 
rights are transferred to us to the extent of our 
payment. That person or organization must do 
everything necessary to secure our rights and 
must do nothing after loss to impair them. 

j. Valuation 

(1) We will pay you the amount you spend to 
repair or replace your property directly 
damaged by an "accident". Our payment 
will be the smallest of: 

(a) The Limit of Insurance; 

(b) The cost at the time of the "accident" 
to repair the damaged property with 
property of like kind, capacity, size and 
quality; 

(c) The cost at the time of the "accident” 
to replace the damaged property on 
the same site with other property: 

(i) Of like kind, capacity, size and 
quality; and 

(ii) Used for the same purpose; 

(d) The amount you actually spend that is 
necessary to repair or replace the 
damaged property. 

(2) As respects any "object", if the cost of 
repairing or replacing only a part of the 
"object” is greater than: 

(a) The cost of repairing the "object"; or 
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(fa) The cost of replacing the entire 
"object" on the same site; 

we will pay only the smaller of (a) or (b). 

The repair parts or replacement "object” 
must be 

(c) Of like kind, capacity, size and quality; 
and 

(d) Used for the same purpose. 

The cost of repair or replacement in (1) and (2) 
above does not include the increased cost 
attributable to enforcement of any ordinance or 
law regulating the construction, us or repair of 
any property. 

(3) We will not pay you: 

(a) If the loss or damage is to property 
that is obsolete or useless to you; or 

(b) For any extra cost if you decide to 
repair or replace the damaged 
property with property of a better kind 
or quality or of larger capacity. 

(4) If you do not repair or replace the damaged 
property within 18 months after the date of 
the “accident", then we will pay only the 
smaller of the: 

(a) Cost it would have taken to repair; or 

(b) Actual cash value; 

at the time of the "accident". 

Paragraph (4) does not apply to any time 
period beyond the 18 months that we 
agree to in writing. 


2. General Conditions 
a. Bankruptcy 


The bankruptcy or insolvency of you or your 
estate will not relieve us of an obligation under 
this Coverage Part. 

Liberalization 

If we adopt any standard form revision for 
general use that would broaden coverage 
under this Coverage Part without additional 
premium, the broadened coverage will 
immediately apply to this Coverage Part if the 
revision is effective within 45 days prior to or 
during the policy period. 

No Benefit to Bailee 

No person or organization, other than you, 
having custody of Covered Property, will benefit 
from this insurance. 

Object Group 

All "objects" in use or connected ready for use 
and included in an "Object" Group Definition will 
be considered as individually described in the 
Declarations. The premiums of "objects" 
included in an "Object" Group Description will 
be adjusted as follows: 


(1) We will base the initial premium for these 
"objects" on information we obtain. The 
rates charged will be those in effect on the 
first day of coverage. 

(2) We will charge an additional premium for 
"objects" that are added to the policy after 
the effective date of this policy. The 
additional premium for these "objects" will 
be computed pro rata. 

(3) We will allow a return premium for 
"objects” that are removed from the policy 
after the effective date of the policy. The 
return premium will be computed pro rata 
from the time the "objects" are 
disconnected. 

e. Policy Period, Coverage Territory 
Under this Coverage Part: 

(1) The "accident” must occur 

(a) During the Policy Period shown in the 
Declarations; and 

(b) Within the Coverage Territory. 

(2) The coverage territory is: 

(a) The United States of America; and 

(b) Puerto Rico 

f. Concealment, Misrepresentation or Fraud 

This Coverage Part is void in any case of fraud 
by you relating to it. It is also void if you 
intentionally conceal or misrepresent a material 
fact concerning: 

(1) This Coverage Part; 

(2) The Covered Property; or 

(3) Your interest in the Covered Property. 

g. Suspension 

Whenever an "object" is found to be in or 
exposed to a dangerous condition, any of our 
representatives may immediately suspend the 
insurance against loss from an "accident" to 
that "object". This can be done by delivering or 
mailing a written notice of suspension to: 

(1) Your last known address; or 

(2) The address where the object is located. 

Once suspended in this way, your insurance 
can be reinstated only by an endorsement for 
that "object". 

If we suspend your insurance, you will get a pro 
rata refund of premium for that "object". But the 
suspension will be effective even if we have not 
yet made or offered a refund. 


F. DEFINITIONS 


"Accident" means a sudden and accidental 
breakdown of the OobjectO or a part of the "object". 
At the time the breakdown occurs, it must manifest. 


PAGE; 5 OF 6 


PD12 (1/01) 


Copyright, Insurance Services Oftlce, Inc., 1994 


PAPR - 002358 






itself by physical damage to the "object" that 
necessitates repair or replacement. 

None of the following is an "accident”: 

a. Depletion, deterioration, corrosion or erosion; 

b. Wear and tear; 

c. Leakage at any valve, fitting, shaft seal, gland 
packing, joint or connection; 

d Breakdown of any vacuum tube, gas tube or 
brush; 

e. Breakdown of any electronic computer or 
electronic data processing equipment. 

f. Breakdown of any structure or foundation 
supporting the "object" or any of its parts; or 

g. The functioning of any safety or protective 
device. 

Turbine Units may have a separate definition of 
“accident". If so, refer to the Declarations for the 
appropriate accident definition. 

If a strike, riot, civil commotion, act of sabotage or 
vandalism results in an "accident", this insurance 
applies. However, the War and Military Action 
Exclusion and the conditions of this Coverage Part 
still apply. 


2. "Hazardous Substance" means a substance 
declared to be hazardous to health by a 
governmental agency. 

3. "Object” means the equipment shown in the 
Declarations. Full description of specific "object" 
categories are found in the Object Definitions 
endorsement attached to this Coverage Form. 

4. "One Accident" means: 

If an initial "accident" causes other "accidents" all 
will be considered Done accident!]. All OaccidentsO at 
any one location that manifest themselves at the 
same time and are the result of the same cause will 
be considered lone accidentO. 

5. "Suit" means a civil proceeding and includes; 

a. An arbitration proceeding In which damages are 
claimed and to which you must submit or do 
submit with our consent; or 

b. Any other alternative dispute resolution 
proceeding in which damages are claimed and 
to which you submit with our consent. 


INSURANCE RESERVE FUND 



Director 
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OBJECT DEFINITIONS NO. 1, NO. 2, AND NO. 3 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 
OBJECT DEFINITIONS NO. 1 - PRESSURE AND REFRIGERATION OBJECTS 


This endorsement modifies insurance provided under 
the following: 

BOILER AND MACHINERY COVERAGE FORM 

1. BOILERS, FIRED VESSELS AND ELECTRIC STEAM 
GENERATORS 

a. "Object" means: 

Any boiler, fired vessel or electric steam generator 
shown in the Declarations and includes any: 

(1) Steel economizer used solely with them; and 

(2) Steam boiler piping, valves, fittings, traps and 
separators; 

but only if they: 

(a) Are on your premises or between parts of 
your premises; and 

(b) Contain steam or its condensate generated 
in whole or in part in an "object"; and 

(3) Feed water piping between any steam boiler 
and a feed pump or injector. 

b. "Object" does not mean: 

(1) Any part not containing steam or water; 

(2) Any boiler setting; 

(3) Any insulating or refractory material; 

(4) Any piping not containing steam or its 
condensate; 

(5) Any buried piping; 

(6) Piping, radiators, coils, vessels or apparatus, 
other than those included above; 

(7) Any reciprocating or rotating machine; or 

(8) Any electrical apparatus. 

c. Any of the following vessels listed below are 
included within the provisions of this section when 
used with an "object": 

(1) Condensate return tank; 

(2) Cushion or expansion tank used wiih a hot 
water heating boiler; and 

(3) Indirect water heater tank used for hot water 
supply service but only if it: 

(a) Is directly in the water circulating system of 
the "object" it is used with; and 

(b) Does not form part of a storage water tank. 


d. For any boiler or fired vessel, the furnace of the 
"object" and the gas passages from there to the 
atmosphere will be considered as outside the 
"object." 

e. An "object" using a heat transfer medium other 
than water or steam will be covered as though 
the medium were water and steam. 

2. UNFIRED VESSELS 

a. "Object" means any unfired vessel shown in the 
Declarations. However, "object" does not 
include any; 

(1) Electric steam generator 

(2) Part of a vessel that is not under: 

(a) Pressure of the contents of the vessel; 
or 

(b) Internal vacuum; 

(3) Insulating or refractory material; 

(4) Reciprocating or rotating apparatus within 
or forming a part of the vessel; 

(5) Electrical apparatus within or forming a 
part of the vessel; 

(6) Piping leading to and from the vessel; 

(7) Buried vessels or piping; 

(8) Cylinder containing a movable plunger or 
piston; or 

(9) Vessel, radiator, inductor, convector, or coil 
connected to or used with a refrigerating or 
air conditioning system. 

b. We will consider that the-connected ready for 
use- requirement of this Coverage Form and its 
endorsements has been met by any "object" in 
this section if that "object" is: 

(1) Periodically filled, moved, emptied and 
refilled in the course of its normal service; 
and 

(2) Used for storage of gas or liquid. 

3. REFRIGERATING AND AIR CONDITIONING 
VESSELS AND PIPING 

a. "Object" means any refrigerating or air 
conditioning vessel and piping shown in Ihe 
Declarations consisting of: 

(1) Interconnected vessels, coils and piping 
that contain refrigerant; 
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(2) Vessels heated directly or indirectly that: 

(a) Form part of an absorption type 
system; and 

(b) Function as a generator, refrigerator or 
concentrator; and 

(3) Valves and fittings. 

When the "object" is an absorption system, 
it also includes hermetic solution pumps, 
hermetic evaporator refrigerant pumps and 
purge pumps (or compressors) together 
with their driving electric motors. 

If the Declarations show-Additional Vessels 
and Piping lncluded-"object“ will also 

include: 

(4) Vessels, radiators, coils and all 

interconnecting piping along with their 

valves and fittings, that are connected to or 
used with the system and within which 
steam, water, brine, or other solution is 
circulated for cooling, humidity control or 
space heating. 

When a vessel uses a heat transfer 
medium other than water or steam, we will 
consider the medium or its vapor as 
substitutes for the words-water or steam- 
as used in this section. 

b. However, "object" does not include any: 

(1) Boiler; 

(2) Steam piping; 

(3) Reciprocating or rotating machine or 
apparatus; 

(4) Electrical apparatus except as included in 
paragraph (3) above; 

(5) Electronic computer or electronic data 
processing equipment as well as any hose, 
flexible device or nonmetallic pipe 
connected to such apparatus; 

(6) Vessel, cooling tower, reservoir or other 
source of supply of cooling water for a 
condenser or compressor as well as any 
water piping leading to or from such a 
source of supply; or 

(7) Buried vessel or piping. 

4. AUXILIARY PIPING 

a. "Object" means any piping shown in the 

Declarations including any valve, fitting, trap or 

separator on the piping. 

OBJECT DEFINITIONS NO. 2 - 


This endorsement modifies insurance provided under 
the following: 

BOILER AND MACHINERY COVERAGE FORM 

1. DEEP-WELL PUMP UNITS 

a. "Object" means any deep-well pump unit shown in 
the Declarations including any: 


b. However, "object" does not include any: 

(1) Radiator, convector, coil or other vessel or 
apparatus connected to that piping; or 

(2) Buried piping. 

5. SMALL COMPRESSING AND REFRIGERATION 

UNITS 

a. "Object" means any small compressing or 
refrigeration unit shown in the Declarations (not 
over 15 h.p. - maximum nameplate rating). 

b. However, "object” does not include any wiring 
or piping leading to and from the unit. 

6. AIR CONDITIONING UNITS 

a. "Object" means any air conditioning unit shown 
in the Declarations (not over 600,000 Btu per 
Hour - maximum nameplate rating) and 
including any: 

(1) Interconnected vessels, radiators, 
inductors, convectors and coils that make 
use of a refrigerant, steam, water, brine or 
other solution and form part of the unit; 

(2) Interconnecting piping, valves and fittings 
containing only a refrigerant, water, brine 
or other solution; 

(3) Vessels heated directly or indirectly that: 

(a) Form part of an absorption type unit; 
and 

(b) Function as a generator, regenerator 
or concentrator; 

(4) Compressors, pumps, fans and blowers 
used solely with the unit together with their 
driving electric motors; and 

(5) Control equipment used solely with the 
unit. 

b. However "object" does not include any: 

(1) Boiler; 

(2) Steam piping; 

(3) Vessels, cooling tower, reservoir or other 
source of supply of cooling water for a 
condenser or compressor, or water piping 
leading to or from such a source of supply; 

(4) Wiring or piping leading to or from the unit; 
or 

(5) Electronic computer or electronic data 
processing equipment. 


MECHANICAL OBJECTS 

(1) Non-rotating equipment used solely to start, 
stop or control any driving electric motor of the 
unit; and 

(2) Electrical conductors connecting the equipment 
and motor. 

b. However, "object" does not include any: 

(1) Other electrical conductor; 
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(2) Electronic computer or electronic data 
processing equipment; 

(3) Piping leading to or from the unit; 

(4) Mechanism, appliance or shaft connected to 
the unit; or 

(5) Well casing. 

2. MISCELLANEOUS MACHINES, GEAR WHEELS AND 

ENCLOSED GEAR SETS 

a. "Object” means any machine shown in the 

Declarations including any control apparatus 

mounted on that machine 

b. However, "object" does not mean any; 

(1) Mechanism or other apparatus connected to 
the machine, other than control apparatus 
included above; 

(2) Shaft on which a machine described as a gear 
wheel is mounted or the bearings on any such 
shaft; 

(3) Electrical apparatus; 

(4) Electronic computer or electronic data 
processing equipment unless used to govern or 
control the machine; 

(5) Felt, wire, screen, die, extrusion plate, swing 
hammer, grinding disc, cutting blade, chain, 
belt, clutch plate, brake pad or any part or tool 
subject to frequent, periodic replacement; or 

(6) Piping or duct leading to or from the machine. 

3. ENGINES, PUMPS, COMPRESSORS, FANS AND 

BLOWERS 

a. "Object" means any machine shown in the 

Declarations including any: 

(1) Auxiliary or control apparatus mounted on that 
machine or the bed or frame of that machine; 

(2) Auxiliary electric motor or other apparatus used 
solely to rotate that machine for starting or 
maintenance purposes; 


(3) Lubricating oil pump or fuel pump and its 
driving electric motors if used solely for that 


driving electric motors if used 
machine; and 


(4) When the machine is a reciprocating pump or a 
reciprocating compressor and: 

(a) Forms an integral part of a steam engine or 
internal combustion engine; and 

(b) Is connected to such an engine by coupling 
clutch or gear set; then 

(c) "Object" also includes the driving engine 
and any interconnecting coupling, clutch or 
gear set. 

b. However, "object" does not include any: 

(1) Apparatus connected to the machine, other 
than auxiliary or control apparatus included 
under paragraph a.(1) above; 

(2) Electrical apparatus other than electric motors 
included under paragraphs a.(2) and (3) above; 

(3) Air tank; 

(4) Electronic computer or electronic data 
processing equipment; 

(5) Condenser or its adapter; 

(6) Piping or duct leading to or from the machine; 
or 

(7) Well casing. 

WHEEL AND SHAFTING 

“Object" means any wheel (except gear wheels) or shaft 
shown in the Declarations including any: 

a. Rotating part or parts of any wheel, pulley, disc or 
coupling excluding the shaft it is mounted on, any 
cutting blade; or the bearings for that shaft and 

b. Rotating shaft and its couplings and bearings. 


OBJECT DEFINITIONS NO. 3 - ELECTRICAL OBJECTS 


This endorsement modifies Insurance provided under 
the following: 

BOILER AND MACHINERY COVERAGE FORM 

1. ROTATING ELECTRICAL MACHINES, 

TRANSFORMERS, AND INDUCTION FEEDER 
REGULATORS 

a. "Object" means any rotating electrical machine, 
transformer, or induction feeder regulator shown in 
the Declarations. For rotating electrical machine, 
"object" also includes any: 

(1) Exciter that is: 

(a) Mechanically connected to that machine; 
and 

(b) Used solely for excitation of that machine; 


(2) Shaft of that machine and any gear, wheel or 
magnetic brake mechanism on the shaft or on the 
frame of that machine, if the shaft does not form and 
integral part of any other machine; 

(3) Continuous shaft that: 

(a) Forms an integral part of that machine; and 

(b) Also forms an integral part of another rotating 
electric machine including any gear, wheel or 
magnetic brake mechanism on the shaft or on 
the frame of that machine; 

(4) Shaft coupled to that machine including the 
couplings and bearings on it, if there is no 
mechanism other than a coupling on the shaft; and 
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(5) Non-rotating equipment used solely to start, 
stop or control any motor shown in the 
Declarations including all electrical conductors 
connecting such equipment with that motor 
provided that control equipment does not form 
a part of a switchboard, cubicle or bus structure 
controlling any electrical machine other than the 
motor. 

b. However, "object" does not include any: 

(1) Electrical conductor or piping leading to or from 
the "object;" or 

(2) Electronic computer or electronic data 
processing equipment. 

2. MISCELLANEOUS ELECTRICAL APPARATUS 

a. ''Object' 1 means any electrical apparatus shown in 

the Declarations including any: 

(1) Rotating electrical machine used solely to 
operate a part of the apparatus; and 

(2) Instrument transformer. 

b. However, "object” does not include any: 

(1) Rotating electrical machine other than a 
machine included above; 

(2) Transformer other than an instrument 
transformer included above; 

(3) Induction feeder regulator; 

(4) Electronic computer or electronic data 
processing equipment; 

(5) Solid state rectifier unit; 
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(6) Conduit; 

(7) Electrical conductor or piping leading to or from 
such apparatus; or 

(8) Cabinet or compartment in which any part of 
the apparatus is installed. 

3. SOLID STATE RECTIFIER UNITS 

a. "Object" means any solid state rectifier unit shown 

in the Declarations including any: 

(1) Rectifier; 

(2 (Transformer used solely with the unit, other 
than an arc-furnace transformer; 

(3) Heat exchanger used solely with the unit 
together with its interconnected vessels, coils 
and piping; 

(4) Cooling fan or pump and its driving electric 
motor if used solely with the unit; and 

(5) Electrical conductors connecting parts of the 
unit. 

b. However, “object" does not mean any: 

(1) Electrical conductor or piping leading to or from 
the unit; 

(2) Electronic computer or electronic data 
processing equipment; 

(3) Equipment or apparatus other than that listed in 
paragraphs a.(1) through (5) above; or 

(4) Cabinet or compartment on or in which any part 
of the unit is installed. 


INSURANCE RESERVE FUND 
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STATE FISCAL ACCOUNTABILITY AUTHORITY 

INSURANCE RESERVE FUND 
POST OFFI CE POX 11066 
COLUMBIA, SOUTH CAROLINA 29211 

Phono: (803) 737-0020 
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BOILER AND MACHINERY COVERAGE FORM 


Various provisions in this policy restrict coverage. Read the 
entire policy carefully to determine rights, duties and what is 
and is not covered. 

Throughout this policy the word "you" and "your" refer to the 
Named Insured shown in the Declarations. The words "we", 
"us" and "our" refer to the Insurance Reserve Fund. 

Other words and phrases that appear in quotation marks 
have special meaning. Refer to Section F. - DEFINITIONS. 

A. COVERAGE 

We will pay for direct damage to Covered Property 

caused by a Covered Cause of Loss. 

1. Covered Property 

Covered Property, as used in this Coverage Part, 
means any property that: 

a. You own; or 

b. Is in your care, custody or control and for which 
you are legally liable. 

2. Property Not Covered 

Covered Property does not include any: 

a. Electronic data processing, recording or 
storage media such as films, tapes, discs, 
drums or cells used in conjunction with an 
electronic computer or electronic data 
processing equipment. 

b. Data stored on this media; or 

c. Programming records used for electronic data 
processing or electronically controlled 
equipment; 

whether or not the media or data is in actual use at 
the time of the "accident". 

3. Covered Cause of Loss 

A Covered Cause of Loss is an "accident" to an 
"object" shown in the Declarations. An "object" must 
be in use or connected ready for use at the location 
specified for it at the time of the "accident". 

4. Defense 

a. If there is damage to property of another in your 
care, custody or control and for which you are 
legally liable, that was directly caused by an 
"accident" to an "object," we will have the right 
and duty to defend you against any "suit" 
alleging liability for damage to that property. 
However, we have no duty to defend you 
against any "suit" alleging liability for damage to 
property not covered by this Coverage Form. 

b. If a claim or "suit" is brought against you 
alleging that you are liable for damage lo 
property of another that was caused by an 
"accident" to an "object", we will either: 


(1) Settle the claim or "suit"; or 

(2) Defend you against the "suit" but keep for 
ourselves the right to settle it at any point. 

5. Coverage Extensions 

a. Expediting Expenses 

With respect to your damaged Covered 
Property, we will pay the reasonable extra cost 
to: 

(1) Make temporary repairs; 

(2) Expedite permanent repairs; and 

(3) Expedite permanent replacement. 

We restrict the amount payable for Expediting 
Expenses as explained in the Limits of 
Insurance section of this Coverage Form. 

b. Automatic Coverage For A Newly Acquired 
Location 

We will automatically cover an "accident" to an 
"object" at a newly acquired location. This 
automatic coverage begins at the time you 
acquire the property and continues for 90 days, 
under the following conditions: 

(1) You must inform us, in writing, of the newly 
acquired location within 90 days of the date 
you acquire it; 

(2) The "object" must be in use or connected 
ready for use at the time of acquisition and 
throughout the period of automatic 
coverage and be of a type that would be 
included in any "Object" Group Description 
shown in the Declarations; 

(3) The Limit of Insurance and Deductible 
amount will be the highest amounts shown 
in the Declarations (or the same type of 
"object" 

(4) We will not be liable under this coverage 
for Consequential Damage, Business 
Interruption, or any other indirect loss 
resulting from an "accident" to an "object"; 
and 

(5) You agree to pay an additional premium as 
determined by us. 

c. Supplementary Payments 

We will pay, with respect to any claim or any 
"suit" we defend: 

(1) All expenses we incur; 

(2) The cost of bonds to release attachments, 
but only for bond amounts within in the 
Limit of Insurance. We do not have to 
furnish these bonds; 
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(3) All reasonable expenses incurred by you at 
our request to assist us in the investigation 
or defense of the claim or "suit", including 
actual loss of earnings up to $250 a day 
because of the time off from work; 

(4) All costs taxed against you in any "suit" we 
defend; 

(5) Pre-judgment interest awarded against you 
on that part of the judgment we pay. If we 
make an offer to pay the applicable Limit of 
Insurance, we will not pay any 
pre-judgment interest based on that period 
of time after the offer; and 

(6) All interest on the full amount of any 
judgment that accrues after entry of the 
judgment and before we have paid, offered 
to pay, or deposited in court the part of the 
judgment that is within the Limit of 
Insurance shown in the Declarations. 

These payments will not reduce the Limit of 
Insurance. 

B. EXCLUSIONS 

We'will not pay for loss or damage caused directly or 
indirectly by any of the following. Such loss or damage is 
excluded regardless of any other cause or event that 
contributes concurrently or in any sequence to the loss. 

1. Ordinance or Law 

Any increase in loss caused by or resulting from the 
enforcement of any ordinance, law, regulation, rule 
or ruling regulating or restricting repair, 
replacement, alteration use, operation, construction 
or installation. As used here, increase in loss also 
includes expenses incurred beyond those for which 
we would nave paid if no "hazardous substance" 
had been involved in the "accident". 

2. Earth Movement 

Any earth movement, including but not limited to 
earthquake, landslide, mudslide, subsidence or 
volcanic eruption. 

3. Nuclear Hazard 

Nuclear reaction or radiation, or radioactive 
contamination, however caused. 

4. War and Military Action 

a. War, including undeclared or civil war; 

b. Warlike action by a military force, including 
action in hindering or defending against an 
actual or expected attack, by any government, 
sovereign or other authority using military 
personnel or other agents; or 

c. Insurrection, rebellion, revolution, usurped 
power or action taken by governmental 
authority in hindering or defending against any 
of these. 


5. Flood, surface water, waves, tides, tidal waves, 
overflow of any body of water, or their spray, all 
whether driven by wind or not. 

6 Lack of power, light, heat, steam or refrigeration. 

7. An explosion. However, we will pay for direct loss or 
damage caused by an explosion of an "object" of a 
kind specified in a. through g. below, if covered 
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by this insurance and described on an Object 
Definitions endorsement that is a part of this policy, 
and is not otherwise excluded in this Section B.: 

a. Steam boiler; 

b. Electric steam generator; 

c. Steam piping; 

d. Steam turbine; 

e. Steam engine; 

f. Gas turbine; or 

g. Moving or rotating machinery when such 
explosion is caused by centrifugal force or 
mechanical breakdown. 

8. Fire or explosion that occurs at the same time as 
an "accident” or that ensues from an "accident". 
With respect to any electrical equiptment forming a 
part of an "object", this exclusion is changed to 
read: 

Fire or explosion outside the "object" that occurs at 
the same time as an "accident” or ensues from an 
"accident". 

9. The explosion of gas or unconsumed fuel within the 
furnace of any boiler or fired vessel or within the 
passages from that furnace to the atmosphere, 
whether or not the explosion is: 

a. Contributed to or aggravated by an "accident" 
to any part of an "object" that contains steam or 
water; or 

b. Caused in whole or in part by an “accident" to 
an "object" or part of an "object". 

10. An "accident" that is the result of an explosion or 
fire. 

11. An "accident" to any "object" while being tested. 

12. Water or other means used to extinguish a fire, 
even when the attempt is unsuccessful. 

13. An "accident" to: 

a. Electronic data processing, recording or 
storage media such as films, tapes, discs, 
drums or cells used in conjunction with an 
electronic computer or electronic data 
processing equipment. 

b. Data stored on this media; or 

c. Programming records used for electronic data 
processing or electronically controlled 
equipment; 

whether or not the media or data is in actual use at 
the time of the "accident". 
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14. An "accident" that is caused by any of the following 
causes of loss if coverage for that cause of loss is 
provided by another policy of insurance you have: 

a. Aircraft or Vehicles; 

b. Lightning; 

c. Sinkhole Collapse; 

d. Smoke; 

e. Sprinkler Leakage; or 

f. Weight or Snow, Ice, or Sleet. 

15. An "accident" that is caused by either of the 
following causes of loss: 

a Windstorm or Hail; or 

b Freezing, caused by cold weather. 

16. A delay in, or an interruption of, any business, 
manufacturing or processing activity. 

17. Any other indirect result of an QaccidentO to an 
"object". 

C. LIMITS OF INSURANCE 

1. We will not pay more than the applicable Limit of 
Insurance shown in the Declarations for all direct 
damage to Covered Property that results from any 
"one accident". 

2. The following coverage limitations to our payment 
for direct damage to Covered Property are part of 
and not in addition to the Limit of Insurance for this 
Coverage Form. 

a. Expediting Expenses 

Our payment for Expediting Expenses will be 
limited to: 

(1) $25,000; or 

(2) What is left of the Limit of Insurance after 
we pay your loss for Covered Property 
damaged by an "accident"; 

whichever is less. 

b Hazardous Substance Limitation 

The following applies despite the operation of 
the Ordinance or Law Exclusion. This limitation 
does not apply to damage, contamination or 
pollution caused by ammonia. 

If Covered Property is damaged, contaminated 
or polluted by a "hazardous substance" as a 
result of an "accident" to an "object", the most 
we will pay for any additional expenses incurred 
by you for clean up, repair or replacement or 
disposal of that property is $25,000. As used 
here, additional expenses mean expenses 
incurred beyond those for which we would be 
liable if no "hazardous substance" had been 
involved. 

c. Ammonia Contamination Limitation 

If Covered Property is contaminated by 
ammonia as a result of an "accident" to an 
"object", the most we will pay for this kind of 
damage, including salvage expense, is 
$25,000. 
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d. Water Damage Limitation 

If Covered Property is damaged by water as a 
result of an "accident" to a covered refrigerating 
or air conditioning vessels and piping, the most 
we will pay for this kind of damage, including 
salvage expense, is $25,000. 

Any payment made under Section C will not increase if 
more than one insured is shown in the Declarations. 

D. DEDUCTIBLE 

We will not pay for loss or damage resulting from any 
"one accident" until the amount of loss or damage 
exceeds the Deductible shown in the Declarations. We 
will then pay the amount of loss or damage in excess of 
the Deductible, up to the applicable Limit of Insurance. If 
more than one "object" is involved in "one accident", only 
the highest Deductible will apply. 

E. BOILER AND MACHINERY CONDITIONS 

The following conditions apply in addition to the 
Common Policy Conditions: 

1. Loss Conditions 

a. Abandonment 

There can be no abandonment of any property 
to us. 

b. Appraisal 

If we and you disagree on the value of the 
property or the amount of loss, either may 
make written demand for an appraisal of the 
loss. In this event, each party will select a 
competent and impartial appraiser. The two 
appraisers will select an umpire. If they cannot 
agree, either may request that selection be 
made by a judge of a court having jurisdiction. 
The appraisers will state separately the value of 
the property and amount of loss. If they fail to 
agree, they will submit their differences to the 
umpire. A decision agreed to by any two will be 
binding. Each party will: 

(1) Pay its chosen appraiser; and 

(2) Bear the other expenses of the appraisal 
and umpire equally. 

If there is an appraisal we will still retain 
our right to deny the claim. 

c. Duties In the Event of Loss or Damage 

(1) You must see that the following are done in 
the event of loss or damage: 

(a) Give us a prompt notice of the loss or 
damage. Include a description of the 
property involved. 

(b) As soon as possible, give us a 
description of how, when and where 
the loss or damage occurred. 

(c) Allow us a reasonable time and 
opportunity to examine the property 
and premises before repairs are 
undertaken or physical evidence of the 
"accident" is removed. But you must 
take whatever measures are 
necessary for protection from further 
damage. 
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(d) Permit us to inspect the property and 
records proving the loss or damage. 
Also permit us to take samples of 
damaged property for inspection, 
testing and analysis, 

(e) If requested, permit us to question you 
under oath, at such times as may be 
reasonably required about any matter 
relating to this insurance on your 
claim, including your books and 
records. In such event, your answers 
must be signed. 

(f) Send us a sicjned, sworn statement of 
loss containing the information we 
request to settle the claim .You must 
do this within 60 days after our 
request. 

(g) Cooperate with us in the investigation 
or settlement of the claim. 

(2) We may examine any insured under oath, 
while not in the presence of any other 
insured and at such times as may be 
reasonably required, about any matter 
relating to this insurance or the claim, 
including an insured’s books and records. 
In the event of an examination, an 
insured’s answers must be signed. 

d. Insurance Under Two or More Coverages 

If two or more of this policy's coverages apply 
to the same loss or damage, we will not pay 
more than the actual amount of the loss or 
damage subject to the Limit of Insurance. 

e. Legal Action Against Us 

No one may bring a legal action against us 
under this Coverage Part unless: 

(1) There has been full compliance with all the 
terms of this Coverage Part; and 

(2) The action is brought within 2 years after 
the date of the "accident''; or 

(3) We agree in writing you have an obligation 
to pay for damage to Covered Property of 
others or until the amount of that obligation 
has been determined by final judgment or 
arbitration award. No one has the right 
under this policy to bring us into an action 
to determine your liability. 

f. Loss Payable Clause 

(1) We will pay you and the loss payee shown 
in the Declarations for loss due to an 
"accident" to an "object", as interests may 
appear. The insurance covers the interests 
of the loss payee unless the results from 
conversion, secretion or embezzlement on 
your part. 

(2) We may cancel the policy as allowed by 
the Cancellation Condition. Cancellation 
ends this agreement as to the loss payee's 
interest. 

(3) If we make any payment to the loss payee, 
we will obtain their rights against any other 
property. 
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(1) You may have other insurance subject to 
the same plan, terms, conditions and 
provisions as the insurance under this 
Coverage Part. If you do, we will pay our 
share of the covered loss or damage. Our 
share is the proportion that the applicable 
Limit of Insurance under this Coverage 
Part bears to the Limits of Insurance of all 
insurance covering on the same basis. 

(2) If there is other insurance covering the 
same loss or damage, other than that 
described in (1) above, we will pay only the 
amount of covered loss or damage in 
excess of the amount due from that other 
insurance, whether you can collect on it or 
not. 

In no case will we pay more than the applicable 
Limit of Insurance. 

h. Privilege to Adjust With Owner 

In the event of loss or damage involving 
property of others in your care, custody or 
control, we have the right to settle the loss or 
damage with the owner of the property. A 
receipt for payment from the owners of that 
property will satisfy any claim of yours. 

I. Transfer of Rights of Recovery Against 
Others To Us 

If any person or organization to of for whom we 
make payment under this Coverage Part has 
rights to recover damages from another, those 
rights are transferred to us to the extent of our 
payment. That person or organization must do 
everything necessary to secure our rights and 
must do nothing after loss to impair them. 

j. Valuation 

(1) We will pay you the amount you spend to 
repair or replace your property directly 
damaged by an "accident". Our payment 
will be the smallest of: 

(a) The Limit of Insurance; 

(b) The cost at the time of the "accident" 
to repair the damaged property with 
property of like kind, capacity, size and 
quality; 

(c) The cost at the time of the "accident" 
to replace the damaged property on 
the same site with other property: 

(i) Of like kind, capacity, size and 
quality; and 

(ii) Used for the same purpose; 

(d) The amount you actually spend that is 
necessary to repair or replace the 
damaged property. 

(2) As respects any "object”, if the cost of 
repairing or replacing only a part of the 
"object" is greater than: 

(a) The cost of repairing the "object"; or 
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(b) The cost of replacing the entire 
"object' 1 on the same site; 

we will pay only the smaller of (a) or (b). 

The repair parts or replacement "object" 
must be 

(c) Of like kind, capacity, size and quality; 
and 

(d) Used for the same purpose. 

The cost of repair or replacement in (1) and (2) 
above does not include the increased cost 
attributable to enforcement of any ordinance or 
law regulating the construction, us or repair of 
any property. 

(3) We will not pay you: 

(a) If the loss or damage is to property 
that is obsolete or useless to you; or 

(b) For any extra cost if you decide to 
repair or replace the damaged 
property with property of a better kind 
or quality or of larger capacity. 

(4) If you do not repair or replace the damaged 
property within 18 months after the date of 
the "accident", then we will pay only the 
smaller of the; 

(a) Cost it would have taken to repair; or 

(b) Actual cash value; 

at the time of the "accident". 

Paragraph (4) does not apply to any time 
period beyond the 18 months that we 
agree to in writing. 


2. General Conditions 

a. Bankruptcy 

The bankruptcy or insolvency of you or your 
estate will not relieve us of an obligation under 
this Coverage Part. 

b. Liberalization 

If we adopt any standard form revision for 
general use that would broaden coverage 
under this Coverage Part without additional 
premium, the broadened coverage will 
immediately apply to this Coverage Part if the 
revision is effective within 45 days prior to or 
during the policy period. 

c. No Benefit to Bailee 

No person or organization, other than you, 
having custody of Covered Property, will benefit 
from this insurance. 

d. Object Group 

All "objects" in use or connected ready for use 
and included in an "Object" Group Definition will 
be considered as individually described in the 
Declarations. The premiums of "objects" 
included in an "Object” Group Description will 
be adjusted as follows: 


(1) We will base the initial premium for these 
"objects” on information we obtain. The 
rates charged will be those in effect on the 
first day of coverage. 

(2) We will charge an additional premium for 
"objects" that are added to the policy after 
the effective date of this policy. The 
additional premium for these "objects" will 
be computed pro rata. 

(3) We will allow a return premium for 
“objects" that are removed from the policy 
after the effective date of the policy. The 
return premium will be computed pro rata 
from the time the "objects" are 
disconnected. 

e. Policy Period, Coverage Territory 
Under this Coverage Part: 

(1) The "accident" must occur 

(a) During the Policy Period shown in the 
Declarations; and 

(b) Within the Coverage Territory. 

(2) The coverage territory is: 

(a) The United States of America; and 

(b) Puerto Rico 

f. Concealment, Misrepresentation or Fraud 

This Coverage Part is void In any case of fraud 
by you relating to it. It is also void if you 
intentionally conceal or misrepresent a material 
fact concerning: 

(1) This Coverage Part; 

(2) The Covered Property; or 

(3) Your interest in the Covered Property. 

g. Suspension 

Whenever an "object” is found to be in or 
exposed to a dangerous condition, any of our 
representatives may immediately suspend the 
insurance against loss from an "accident" to 
that "object". This can be done by delivering or 
mailing a written notice of suspension to: 

(1) Your last known address; or 

(2) The address where the object is located. 

Once suspended in this way, your insurance 
can be reinstated only by an endorsement for 
that "object". 

If we suspend your insurance, you will get a pro 
rata refund of premium for that "object". But the 
suspension will be effective even if we have not 
yet made or oflered a refund. 

F. DEFINITIONS 

1. "Accident" means a sudden and accidental 
breakdown of the Bobjectfl or a part of the "object". 
At the time the breakdown occurs, it must manifest. 
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itself by physical damage to the "object" that 
necessitates repair or replacement. 

None of the following is an "accident": 

a. Depletion, deterioration, corrosion or erosion; 

b. Wear and tear; 

c. Leakage at any valve, fitting, shaft seal, gland 
packing, joint or connection; 

d Breakdown of any vacuum tube, gas tube or 
brush; 

e. Breakdown of any electronic computer or 
electronic data processing equipment. 

f. Breakdown of any structure or foundation 
supporting the "object” or any of its parts; or 

g. The functioning of any safety or protective 
device. 

Turbine Units may have a separate definition of 
"accident". If so, refer to the Declarations for the 
appropriate accident definition. 

If a strike, riot, civil commotion, act of sabotage or 
vandalism results in an "accident", this insurance 
applies. However, the War and Military Action 
Exclusion and the conditions of this Coverage Part 
still apply. 


2. "Hazardous Substance" means a substance 
declared to be hazardous to health by a 
governmental agency. 

3. "Object" means the equipment shown in the 
Declarations. Full description of specific "object" 
categories are found in the Object Definitions 
endorsement attached to this Coverage Form. 

4. "One Accident” means: 

If an initial "accident" causes other "accidents" all 
will be considered Bone accident! All DaccidentsD at 
any one location that manifest themselves at the 
same time and are the result of the same cause will 
be considered Done accident! 

5. "Suit" means a civil proceeding and includes: 

a. An arbitration proceeding in which damages are 
claimed and to which you must submit or do 
submit with our consent; or 

b. Any other alternative dispute resolution 
proceeding in which damages are claimed and 
to which you submit with our consent. 
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i. "Business income" means net income that would have been earned or 
incurred or continuing normal operating expenses. 

ii. “Extra expense" means the additional expenses that are necessary to avoid 
or minimize the interruption of business. 

b. ADDITIONAL COVERAGES INCLUDE: 

''Civil authority” applies to the extra expense caused by a civil authority 
prohibiting access to the damaged property. 

"Alterations and new buildings” applies to new structures or alterations and 
begins on the date that operations would have begun except for the occurrence 
of the loss. 

“Extended business income” applies to additional loss of business income after 
property is actually repaired and operations are resumed, until the business can 
be restored, with reasonable speed, to the condition that would have existed had 
no loss occurred. 

6. BUILDER'S RISK (Form PD23 01-91) 

a. COVERAGE : The Fund will pay for direct physical loss of or damage to covered 
property unless excluded or limited. Coverage is written on a replacement cost 
basis with a 100% coinsurance clause. A standard $1,000 deductible applies to 
each occurrence. 

i. “Covered property" includes the structure under construction, foundations, 
and, if intended to become a permanent part of the structure, fixtures, 
machinery, equipment, building materials and supplies within 100 feet of the 
premises. 

ii. “Property not covered” includes land, lawns, trees, shrubs and plants, radio 
and television antennas, and signs not attached to buildings. 

b. ADDI TIONAL COVERAGES INCLUDE : 

"Debris removal” applies to the expenses incurred in cleaning up covered 
property after a covered cause of loss, up to 25% of the direct physical loss. 

"Preservation of property” applies to property moved from an insured location for 
protection from loss by a covered peril. 

“Fire department service charge" applies to service charges accessed by a fire 
department, up to $1,000. 

“Pollutant clean up and removal" applies to expenses incurred to extract 
pollutants from land or water at a covered location, if the discharge is caused by 
or results from a covered cause of loss, up to $10,000. 
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STATE FISCAL ACCOUNTABILITY AUTHORITY 

INSURANCE RESERVE FUND 

POST OFFICE BOX J1066 

COLUMBIA, SOUTH CAROLINA 29211 

Phone: (803) 737-0020 


BUILDERS RISK COVERAGE FORM 


Various provisions in this policy restrict coverage. Read the entire policy carefully to determine rights, duties and what is and is not 
covered. 


Throughout this policy, the words, "you" and "your" refer to Named Insured shown in the Declarations. The words “we", "us" and "our" 
refer to the Insurance Reserve Fund. 


Other words and phrases that appear in quotation marks have special meaning. Refer to SECTION G - DEFINITIONS. 


A. COVERAGE 

We will pay for direct physical loss or damage to Covered 
Property at the premises described in the Declarations caused 
by or resulting from any Covered Cause of Loss. 

1. Covered Property 

Covered Property, as used in this Coverage Part, 
means the following type of property for which a Limit of 
Insurance is shown in the Declarations: 

Building Under Construction, meaning the building or 
structure described in the Declarations while in the 
course of construction, including: 

a. Foundations; 

b. If intended to become a permanent part of the 
building or structure described in the Declarations, 
the following property located in or on the building 
or structure or within 100 feet of its premises: 

(1) Fixtures, machinery and equipment used to 
service the building; and 

(2) Your building materials and supplies used for 
construction; 

c. If not covered by other insurance, temporary 
structures built or assembled on site, including 
cribbing, scaffolding and construction forms. 

2. Property Not Covered 
Covered Property does not include: 

a. ■ Land (including land on which the property is 

located) or water; 

b. The following property when outside of buildings: 

(1) Lawns, trees, shrubs or plants: 

(2) Radio or television antennas, including their 
lead-in wiring, masts or towers; or 

(3) Signs (other than signs attached to buildings). 

3. Covered Causes of Loss 

See applicable Causes of Loss Form as shown in the 
Declarations. 

4. Additional Coverages 
a. Debris Removal 

(1) We will pay your expense to remove debris of 
Covered Property caused by or resulting from 


a Covered Cause of Loss that occurs during 
the policy period. The expenses will be paid 
only if they are reported to us in writing within 
180 days of the earlier of: 

(a) The date of direct physical loss or 
damage; or 

(b) The end of the policy period- 

(2) The most we will pay under this Additional 
Coverage is 25% of: 

(a) The amount we pay for the direct physical 
loss of or damage to Covered Property; 
plus 

(b) The deductible in this policy applicable to 
that loss or damage. 

But this limitation does not apply to any 
additional debris removal limit provided in the 
Limits of Insurance section. 

(3) This Additional Coverage does not apply to 
costs to: 

(a) Extracts "pollutants" from land or water; or 

(b) Remove, restore or replace polluted land 
or water. 

b. Preservation of Property 

If it is necessary to move Covered Property from 
the described premises to preserve it from loss or 
damage by a Covered Cause of Loss, we will pay 
lor any direct physical loss or damage to that 
property: 

(1) While it is being moved or while temporarily 
stored at another location; and 

(2) Only of the loss or damage occurs within 10 
days after the property is first moved. 

c. Fire Department Service Charge 

When the fire department is called to save or 
rotect Covered Property from a Covered Cause of 
oss, we will pay up to $1,000 for your liability for 
fire department service charges: 

(1) Assumed by contract or agreement prior to 
loss; or 

(2) Required by local ordinance. 

No deductible applies to this Additional Coverage. 


PAGE: 1 OF 4 


14)2.1 (1/91) 


Copyright, ISO Commercial Risk Services, Inc., 1983,1987 


PAPR - 002371 




f 


-\ 


d. Pollutant Clean Up and Removal 

We will pay your expense to extract "pollutants" 
from land or water at the described premises if 
the release, discharge or dispersal of the 
''pollutants" is caused by or results from a 
Covered Cause of Loss that occurs during the 
policy period. The expenses will be paid only if 
they are reported to us in writing within 180 
days of the earlier of: 

(1) The date of direct physical loss or damage; 
or 

(2) The end of the policy period. 

The most we will pay for each location under 
this Additional Coverage is $10,000 for the sum 
of all such expenses arising out of Covered 
Causes of Loss occurring during each separate 
12 month period of this policy. 

5. Building Materials and Supplies of Others 

a. You may extend the insurance provided by this 
Coverage Form to apply to building materials 
and supplies that are: 

(1) Owned by others; 

(2) In your care, custody or control; 

(3) Located in or on the building described in 
the Declarations, or within 100 feet of its 
premises; and 

(4) Intended to become a permanent part of 
the building. 

b. The most we will pay for loss or damage under 
this Extension is $2,500 at each described 
premises. Our payment for loss of or damage to 
property of others will only be for the account of 
the owner of the property. 

This Extension is additional insurance. 

B. EXCLUSIONS 

See applicable Cause of Loss Form as shown in the 
Declarations 

C. LIMITS OF INSURANCE 

The most we will pay for loss or damage in any one 
occurrence is the applicable Limit of insurance shown in 
the Declarations. 

The most we will pay for loss or damage to outdoor 
signs attached to buildings is $1,000 per sign in any one 
occurrence. 

The limits applicable to the Coverage Extension and the 
Fire Department Service Charge and Pollutant Clean Up 
and Removal Additional Coverages are in addition to the 
Limits of Insurance. 

Payments under the following Additional Coverages will 
not increase the applicable Limit of Insurance: 

1. Preservation of Property; or 

2. Debris Removal; but if: 

a. The sum of direct physical loss or damage and 
debris removal expense exceeds the Limit of 
Insurance; or 


b. The debris removal expense exceeds the 
amount payable under the 25% limitation in the 
Debris Removal Additional Coverage; 

we will pay up to an Additional $5,000 for each 
location in any one occurrence under the Debris 
Removal Additional Coverage. 

D. DEDUCTIBLE 

We will not pay for loss or damage in any one 
occurrence until the amount of loss or damage 
exceeds the Deductible shown in the Declarations. 
We will then pay the amount of loss or damage in 
excess of the Deductible, up to the applicable Limit 
of Insurance. 

E. LOSS CONDITIONS 

The following conditions apply in addition to the 
Common Policy Conditions and the Commercial 
Property Conditions. 

1. Abandonment 

There can be no abandonment of any property 
to us. 

2. Appraisal 

If we and you disagree on the value of the 
property or the amount of loss, either may 
make written demand for an appraisal of the 
loss. In this event, each party will select a 
competent and impartial appraiser. The two 
appraisers will select an umpire. If they cannot 
agree, either may request that selection be 
made by a judge of a court having jurisdiction. 
The appraisers will state separately the value of 
the property and amount of loss. If they fail to 
agree, they will submit their differences to the 
umpire. A decision agreed to by any two will be 
binding. Each party will: 

a. Pay its chosen appraiser; and 

b. Bear the other expenses of the appraisal 
and the umpire equally. 

If there is an appraisal, we will still retain our 
right to deny the claim. 

3. Duties In The Event of Loss or Damage 

You must see that the following are done in the 
event of loss or damage to Covered Property: 

a. Notify the police if a law may have been 
broken. 

b. Give us prompt notice of the loss or 
damage. Include a description of the 
property involved. 

c. As soon as possible, give us a description 
of how, when and where the loss or 
damage occurred. 

d. Take all reasonable steps to protect the 
Covered Property from further damage by 
a Covered Cause of Loss. If feasible, set 
the damaged property aside and in the 
best possible order for examination. Also 
keep a record of your expenses for 
emergency and temporary repairs, for 
consideration in the settlement of the 
claim. This will not increase the Limit of 
Insurance. 
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e. At our request, give us complete inventories of 
the damaged and undamaged property. Include 
quantities, costs, values and amount of loss 
claimed. 

f. Permit us to inspect the property and records 
proving the loss or damage. 

Also permit us to take samples of damaged 
property for inspection, testing and analysis. 

g. If requested, permit us to question you under 
oath at such times as may be reasonably 
required about any matter relating to this 
insurance or your claim, including your books 
and records. In such event, your answers must 
be signed. 

h. Send us a signed, sworn statement of loss 
containing the information we request to 
investigate the claim. You must do this within 
60 days after our request. We will supply you 
with the necessary forms. 

i. Cooperate with us in the investigation or 
settlement of the claim, 

4. Loss Payment 

a. In the event of loss or damage covered by this 
Coverage Form, at our option, we will either: 

(1) Pay the value of lost or damaged property; 

(2) Pay the cost of repairing or replacing the 
lost or damaged property; 

(3) Take all or any part of the property at an 
agreed or appraised value; or 

(4) Repair, rebuild or replace the property with 
other property of like kind and quality. 

b. We will give notice of our intentions within 30 
days after we receive the sworn statement of 
loss. 

c. We will not pay you more than your financial 
interest in the Covered Property. 

d. We may adjust losses with the owners of lost or 
damaged property if other than you. If we pay 
the owners, such payments will satisfy your 
claims against us for the owners' property. We 
will not pay the owners more than their financial 
interests in the Covered Property. 

e. We may elect to defend you against suits 
arising from claims of owners of property. We 
will do this at our expense. 

f. We will pay for covered loss or damage within 
30 days after we receive the sworn statement 
of loss, if: 

(1) You have complied with all of the terms of 
this Coverage Part; and 

(2) (a) We have reached agreement with 

you on the amount of loss; or 

(b) An appraisal award has been made. 


5. Recovered Property 

If either you or we recover any property after loss 
settlement, that party must give the other prompt 
notice. At your option, the property will be returned 
to you. You must then return to us the amount we 
paid to you for the property. We will pay recovery 
expenses and the expenses to repair the recovered 
property, subject to the Limit of Insurance. 

6. Valuation 

We will determine the value of Covered Property at 
actual cash value as of the time of loss or damage. 

ADDITIONAL CONDITIONS 

The following conditions apply in addition to the 
Common Policy Conditions and the Commercial 
Property Conditions. 

1. Mortgage Holders 

a. The term “mortgage holder" includes trustee. 

b. We will pay for covered loss of or damage to 
buildings or structures to each mortgage holder 
shown in the Declarations in their order of 
precedence, as interests may be appear. 

c. The mortgage holder has the right to receive 
loss payment even if the mortgage holder has 
started foreclosure or similar action on the 
building or structure. 

d. If we deny your claim because of your acts or 
because you have failed to comply with the 
terms of this Coverage Part, the mortgage 
holder will still have the right to receive loss 
payment if the mortgage holder: 

(1) Pays any premium due under this 
Coverage Part at our request if you have 
failed to do so; 

(2) Submits a signed, sworn statement of loss 
within 60 days after receiving notice from 
us of your failure to do so; and 

(3) Has notified us of any change in 
ownership, occupancy or substantial 
change in risk known to the mortgage 
holder. 

All of the terms of this Coverage Part will then 
apply directly to the mortgage holder. 

e. If we pay the mortgage holder for any loss or 
damage and deny payment to you because of 
your acts or because you have failed to comply 
with the terms of this Coverage Part: 

(1) The mortgage holder’s rights under the 
mortgage will be transferred to us to the 
extent of the amount we pay; and 

(2) The mortgage holder’s right to recover the 
full amount of the mortgage holder's claim 
will not be impaired. 

At our option, we may pay to the mortgage 
holder the whole principal on the mortgage plus 
any accrued interest. In this event your 
mortgage and note will be transferred to us and 
you will pay your remaining mortgage debt to 
us. 
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f. If we cancel this policy, we will give written 
notice to the mortgage holder at least: 

(1) 10 days before the effective date of 
cancellation if we cancel for your 
non-payment of premium; or 

(2) 30 days before the effective date of 
cancellation if we cancel for any other 
reason. 

g. If we elect not to renew this policy, we will give 
written notice to the mortgage holder at least 10 
days before the expiration date of this policy. 

2. Need For Adequate Insurance 

We will not pay a greater share of any loss than the 
proportion that the Limit of Insurance bears to the 
value on the date of completion of the building 
described in the Declarations. 

Example No. 1 (Underinsurance): 

When: The value of the building 

on the date of completion is $200,000 

The Limit of Insurance for it is $ 100,000 

The Deductible is $250 

The amount of loss is $80,000 

Step 1: $100,000 / $200,000 = .50 

Step 2: $80,000 x .50 = $40,000 

Step 3: $40,000 - $250 - $39,750 

We will pay no more than $39,750. The remaining 
$40,250 is not covered. 

Example No. 2 (Adequate Insurance): 

When: The value of the building 

on the date of completion is $200,000 

The Limit of Insurance for it is $200,000 

The Deductible is $250 

The amount of loss is $80,000 

Step 1: $200,000 / $200,000 = 1.00 

Step 2: $80,000 x 1.00 = $80,000 

Step 3: $80,000 - $250 = $79,750 

We will cover the $79,750 loss in excess of the 
Deductible. No penalty applies. 


3. Restriction of Additional Coverage - Collapse 

If the Additional Coverage - Collapse is Included in 
the Causes of Loss Form applicable to this 
coverage form, paragraph 6 of that Additional 
Coverage does not apply to this coverage form. 

4. Waiver of Rights of Recovery Against Others 

You may not waive your rights to recover damages 
from an architect, engineer or building trades 
contractor or subcontractor with respect to the 
described premises except as agreed to in writing 
by us. This provision supersedes any provisions to 
the contrary in the TRANSFER OF RIGHTS OF 
RECOVERY AGAINST OTHERS TO US 
Commercial Property Condition. 

5. When Coverage Ceases 

The insurance provided by this Coverage Form will 
end when one of the following first occurs: 

a. This policy expires or is cancelled; 

b. The property Is accepted by the purchaser; 

c. Your interest in the property ceases; 

d. You abandon the construction with no intention 
to complete it; 

e. Unless we specify otherwise in writing: 

(1) 90 days after construction is complete; or 

(2) When any building described in the 
Declarations is: 

(a) Occupied in whole or in part; or 

(b) Put to its Intended use. 

G. DEFINITIONS 

"Pollutants" means any solid, liquid, gaseous or thermal 
irritant or contaminant, including smoke, vapor, soot, 
fumes, acids, alkalis, chemicals, and waste. Waste 
includes materials to be recycled, reconditioned or 
reclaimed. 


INSURANCE RESERVE FUND 



Director 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Tuesday, November 17, 2015 1:25 PM 
Keith R. Powell 

Clark, Brad (Brad.Clark@BBandT.com) 
RE: HCS I Exhibit B 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Brad, Your thoughts. 


From: Keith R. Powell [mailto:kpowell@chiIds-halligan.net] 

Sent: Tuesday, November 17, 2015 1:22 PM 
To: Robbie Ferris 

Cc: Clark, Brad (Brad.Clark@BBandT.com) 

Subject: RE: HCS | Exhibit B 

Here are the forms. The BR policy talks about "your" property, but the IRF won't let HCS name a nongovernment entity 
as an insured or loss payee. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disdosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris fmailto:RFerris@5fla.biz] 
Sent: Tuesday, November 17, 2015 12:22 PM 
To: Keith R. Powell 

Cc: Clark, Brad ( Brad.Clark@BBandT.com ) 
Subject: FW: HCS | Exhibit B 


Keith, 

Apparently our insurance company sent me an email about this a few days ago that I never sent you. 
Sorry!! 

Feel free to call Brad directly to discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still see the same potential problem areas as previously outlined. There are some 
significant gaps in the protection of First Floor and subcontractors with the language used for Builder's Risk coverage, 
specifically: 

l 
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• Design-Builder and subcontractors of all tiers should have insured status on the Builder's Risk policy in order to 
ensure your interests are protected. 

• HCS should agree to waive subrogation against First Floor and subcontractors of all tiers for losses covered by 
the Builder's Risk policy. This waiver will prevent HCS' insurer from seeking subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor caused damage to the project. 

• The contract states that HCS has the responsibility to pay losses not covered by deductibles, but the contract 
does not state anything regarding excluded perils, inadequate limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached "Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution Liability coverage even though that coverage is not required by 
HCS. I recommend striking this language since First Floor is not required to carry Pollution Liability by HCS. As discussed 
previously, BB&T still recommends that you purchase Pollution Liability coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.454S Direct 
678.612.7403 Cell 
brad.clark(S)bbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris < RFerris@sfla.biz > 

Date: November 17, 2015 at 9:55:52 AM EST 

To: Nancy Zablud <NZablud@sfla,biz >, Mike Wawrzyniak <mwawrzvniak@sfla.biz >, 
"Kenneth J. Peeples" < kpeeples@bbandt.com > Aaron Thomas <athomas@metconus.com >., 
Mike Richter < mrichter@taloving.com > 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 
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Sent from my iPhone 
Begin forwarded message: 

From: "Keith R. Powell" <k powell@childs-halligan.n et> 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris (KFenis@sfla.biz ~)" <RFerris@sfla.biz >. Mark Wolfe 
<MWolfe002@horrycountvschools.net >."Ara Heinz 

(AHeinz@hon-ycountyschools.nef) " <AHeinz@,horrycountyschools.net >, John 
Gardner <JGardner@horrvcountvschools.net >. Kenneth Generette 
< KGenerette@horrycountvschools.net >. " rmaxev@horrycountvschools.net " 
< rmaxe y@,h orrycountvschools.net > 

Cc: "William F. Halligan" <bh alli gan@childs-halligan.net> 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments 
on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 17, 2015, at 7:43 AM, Robbie Ferris <RFerris@sfla.biz > wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 


The information in thus transmission may contain proprietary and non-public information of BB&T or its 
affiliates and may be.subject to protection under the law. The message is intended for the sole use of the 
individual or entity to which it is addressed. If you are not the intended recipient . you are notified that any use, 
distribution or copying of the message is strictly prohibited. If you received this message, in error, please delete 
the material from your system without reading the content and notify the sender immediately of the inadvertent 
transmission. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Tuesday, November 17, 2015 2:18 PM 
john.devlin@devlinparkinson.com 
FW: Devlin & Parkinson 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


See below re 1 your FOIA request. 

Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that.is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Teal Britton \ mailto:TBritton @horrv countvschools.net 1 
Sent: Tuesday, November 17, 2015 2:09 PM 
To: Keith R. Powell 

Cc: Teal Britton; Ara Heinz; Edward Boyd; Susan Johnson; Rick Maxey; John Gardner; Kenneth Generette 
Subject: Devlin & Parkinson 

Keith, 

Below is a public (yet unpublished) link to the Google Drive where we are warehousing the most 
recent FOIA requests relative to our current construction program. I believe this link provides all the 
information requested by Mr. John Devlin of Devlin & Parkinson, P.A., with the exception of the 
emails. We are currently reviewing emails that were collected in our search and will forward you 
those that are applicable to the request. Afterwards, you may review the emails for any applicable 
attorney-client privilege and can conclude Mr. Devlin's FOIA request. 

Feel free to provide Mr. Devlin access to the Google Drive. You had mentioned us providing you a 
thumb drive with the documents, but this way you can copy what you want and the drive is always 
current. 

https://drive.qo oqle.c om/a/q.horrv coun tysc hools.net/folderview?id=O B wKrFy IowwqncENsbHhvUEhLb 
kU&usp=sharinq eid&ts=563cc83e# 

Let me know if you have questions. 

Teal 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Tuesday, November 17, 2015 2:43 PM 
William F. Halligan 
FW: Devlin & Parkinson 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


From: Keith R. Powell 

Sent: Tuesday, November 17, 2015 2:18 PM 
To: iohn.devli n@devlinparkinson.com 
Subject: FW: Devlin & Parkinson 


See below re your FQIA request. 

Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Teal Britton [mailto:TBritton@horiycountvschools.net l 
Sent: Tuesday, November 17, 2015 2:09 PM 
To: Keith R. Powell 

Cc: Teal Britton; Ara Heinz; Edward Boyd; Susan Johnson; Rick Maxey; John Gardner; Kenneth Generette 
Subject: Devlin & Parkinson 

Keith, 

Below is a public (yet unpublished) link to the Google Drive where we are warehousing the most 
recent FOIA requests relative to our current construction program. I believe this link provides all the 
information requested by Mr. John Devlin of Devlin & Parkinson, P.A., with the exception of the 
emails. We are currently reviewing emails that were collected in our search and will forward you 
those that are applicable to the request. Afterwards, you may review the emails for any applicable 
attorney-client privilege and can conclude Mr. Devlin's FOIA request. 

Feel free to provide Mr. Devlin access to the Google Drive. You had mentioned us providing you a 
thumb drive with the documents, but this way you can copy what you want and the drive is always 
current. 

https V/ drive .qooq le.com/a/q.ho rr ycount yschoo ls.n et/f older vi ew?id=OBwKrFvIowwqncEN sbFlhvUEhLb 
kll&usp-sharing eid&ts=563cc83e# 

Let me know if you have questions. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Follow Up Flag: 
Flag Status: 


Keith R. Powell 

Wednesday, November 25, 2015 12:11 PM 
'Nancy Zablud 1 

RE; Executed Horry County Contracts A141, Exhibit A and Exhibit B 
SES Ex A - Final - (l).pdf; SES ex B - Final - (l).pdf; SMS ex B - Final - (l).pdf; SJIS ex B - 
Final - (l).pdf; MBM ex B - Final - (l).pdf; SJIS ex A - Final - (l).pdf; SMS ex A - Final - 
(l).pdf; MBM Ex A - Final - (l)'.pdf; SMS 141 - Final - (l).pdf; SJIS 141 - Final - (l).pdf; SES 
141 - Final - (l).pdf; MBMS 141 - Final - (l).pdf; 673449 EX A - Final - (l).pdf; al41 ffep - 
Final - (l).pdf; EX B v2 - Final - (l)(l).pdf 

Follow up 
Flagged 


This should be all of it (3 per project). The only one possibly off is CFMS exhibits, because on my remote connection 
today I can't check them. All the rest I know are right, so you can rely on the same language for CFMS. These are as 
printed and checked by Sam & Robbie on Monday. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 


From: Nancy Zablud [rnaLlto:NZablud@sfJa..biz] 

Sent: Tuesday, November 24, 2015 12:09 PM 
To: Keith R. Powell 

Subject: Executed Horry County Contracts A141, Exhibit A and Exhibit B 
Hi Keith, 

When you have a moment, could you please forward the executed copy of the entire contract with Exhibit A and B. This 
will allow me to continue with the A143 and C441 to ensure I have all the final language. 

Thanks so much. 


sfita 

.u«HifUr> 

Nancy Zablud, CPA CGMA MBA 

Controller 

Capital Bank Plaza 
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333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Main; 919-573-6350 

Cell: 919-818-2879 

Fax: 919-573-6355 

n 2 ablud@sfla.biz 

www.sfla.blz 


From: Robbie Ferris 

Sent: Tuesday, November 17, 2015 9:56 AM 

To: Nancy Zablud; Mike Wawrzyniak; Kenneth J. Peeples; Aaron Thomas; Mike Richter 
Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
Begin forwarded message: 

From: "Keith R. Powell" <kpowell@,childs-halligan.net > 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris ('RFerris@sfla.bizV 1 <RFerris@sfla.bizP >. Mark Wolfe 
< MWolfe002@horrvcountvschools.n et>. "Ara Heinz (A Heinz@.horrvcountvschools.net - ) 11 
< AHeinz@hoiTycormtvschools.net >. John Gardner < JGardner@hoiTVCountyschools.net >. 
Kenneth Generette < KGenerette@,horrvcountvschools.net >. " rmaxev@horrvcountvschools.net " 
< rmaxev@horrycountyschools ,net > 

Cc: "William F. Halligan" < bhalligan@chiids-halligan.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments on 141 and Ex 
A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable 
and protected by attorney-client privilege. If you have received this e-mail in error, this does not 
constitute permission to examine, copy or distribute the accompanying material. If you receive 
this message in error, please notify us by telephone as listed above immediately. 

On Nov 17, 2015, at 7:43 AM, Robbie Ferris <RFerris@sfla.biz > wrote: 


Keith 

Can you send the latest version of the contract for review 

Robbie 
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Sent from mj iPhone 
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